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DEPARTMENT OF HOMELAND
SECURITY

5 CFR Part 9701

[Docket No. DHS-2004-0001]

RIN 1601-AA19

Management Directorate; Department

of Homeland Security Human
Resources Management System

AGENCY: Office of the Secretary,
Department of Homeland Security.

ACTION: Notice of Implementation Date.

SUMMARY: This notice informs the public
of the operative date the Department of
Homeland Security is rescinding
application of the Department of
Homeland Security Human Resources
Management System.

DATES: Applicable beginning October 1,
2008.

FOR FURTHER INFORMATION CONTACT:
Robert Lauria, Deputy Director for
Performance Management, Department
of Homeland Security, Office of the
Chief Human Capital Officer, (202) 357—
8240.

SUPPLEMENTARY INFORMATION:
Authority: 5 U.S.C. 9701; 5 CFR 9701.102.

On February 1, 2005, the Department
of Homeland Security (DHS) and the
Office of Personnel Management (OPM)
jointly issued final regulations at 5 CFR
Part 9701 establishing a Department of
Homeland Security Human Resources
Management System (the “System”).
Pursuant to 5 CFR 9701.102(b)(2),
Subpart A of the System became
applicable to eligible DHS employees on
March 3, 2005. Thereafter, DHS
extended coverage of Subparts D
(Performance Management), F (Adverse
Actions) and G (Appeals) of the
regulations to certain eligible DHS
employees within some DHS
components. DHS phased in coverage to
certain employees under Subpart D

(Performance Management) beginning
April 1, 2007 and, similarly, coverage
under Subpart F (Adverse Actions) and
G (Appeals) beginning May 1, 2007. The
provisions ultimately covered more than
35,000 eligible DHS employees.

On September 30, 2008, the President
signed the Consolidated Security,
Disaster Assistance and Continuing
Appropriations Act, 2009, Public Law
110-329 (2008) (the “FY 09 DHS
Appropriations Act”’). Congress
provided in the FY 09 DHS
Appropriations Act at Section 522(a),
“None of the funds provided by this or
any other Act may be obligated for the
development, testing, deployment, or
operation of any portion of a human
resources management system
authorized by 5 U.S.C. 9701(a), or by
regulations prescribed pursuant to such
section, for an employee as defined in
5 U.S.C. 7103(a)(2).”

As a result of this enactment, and
pursuant to 5 CFR 9701.102(e), effective
October 1, 2008, the Department is
rescinding application of 5 CFR 9701,
Subparts A—G, as to all eligible, covered
employees Department-wide. DHS
components will convert employees
covered by these subparts to coverage
under applicable Title 5 provisions.
Rescinding application also rescinds the
waivers made in 5 CFR part 9701,
including waivers of Title 5 Chapters
43,75, and 77.

The Department has coordinated
these actions with the Office of
Personnel Management and has
provided separate advance notice to
affected employees and labor
organizations, as well as to the Merit
System Protection Board.

Dated: October 1, 2008.
Thomas D. Cairns,

Chief Human Capital Officer, Department of
Homeland Security.

[FR Doc. E8-23735 Filed 10-6—08; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF DEFENSE

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 9901

RIN 3206—-AL62

National Security Personnel System;
Correction

AGENCY: Department of Defense; Office
of Personnel Management.

ACTION: Final rule; correction.

SUMMARY: The Department of Defense
(DoD) and the Office of Personnel
Management (OPM) published in the
Federal Register of September 26, 2008
(73 FR 56344) a final rule governing the
operation of the National Security
Personnel System (NSPS), a human
resources management system for DoD,
as originally authorized by the National
Defense Authorization Act for Fiscal
Year 2004 and amended by the National
Defense Authorization Act for Fiscal
Year 2008. This correction document
clarifies the effective date of the final
rule.

DATES: Effective October 7, 2008.

FOR FURTHER INFORMATION CONTACT: At
DoD, Bradley B. Bunn, (703) 696—-5303;
for OPM, Charles D. Grimes III, (202)
418-3163.

SUPPLEMENTARY INFORMATION: In FR Doc.
EB8-22483, appearing on page 56344 in
the Federal Register of Friday,
September 26, 2008, the DATES section
should read, “Effective November 25,
2008.”

Office of Personnel Management.
Charles D. Grimes III,

Deputy Associate Director, Center for
Performance and Pay Systems, Department
of Defense.

Bradley B. Bunn,

Program Executive Officer, National Security
Personnel System.

[FR Doc. E8-23727 Filed 10-6—08; 8:45 am]

BILLING CODE 6325-39-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0976; Directorate
Identifier 2008—NM-145-AD; Amendment
39-15685; AD 2008-21-01]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation Model BAe.125
Series 800A (including C-29A and U-
125) Airplanes, and Hawker Beechcraft
Model Hawker 800XP Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Hawker Beechcraft Corporation Model
BAe.125 series 800A (including C-29A
and U-125) airplanes, and Hawker
Beechcraft Model Hawker 800XP
airplanes. This AD requires doing an
inspection to determine the serial
number and part number on the main
landing gear (MLG) upper casing, and
replacing the MLG assembly with a
serviceable MLG assembly if necessary.
This AD results from a report indicating
that the MLG casings have received
improper hydrogen embrittlement relief.
We are issuing this AD to prevent a
fracture of the MLG casings and a
collapse of the affected MLG, which
could adversely affect the airplane’s
continued safe flight and landing.
DATES: This AD is effective October 22,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 22, 2008.

We must receive comments on this
AD by December 8, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Hawker Beechcraft

Corporation, 9709 East Central, Wichita,
Kansas 67206.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800—647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
William Griffith, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4116; fax
(316) 946—4107.

SUPPLEMENTARY INFORMATION:

Discussion

We have received a report indicating
that the main landing gear (MLG)
casings have improper hydrogen
embrittlement relief on certain Hawker
Beechcraft Corporation Model BAe.125
series 800A (including C-29A and U-
125) airplanes, and Hawker Beechcraft
Model Hawker 800XP airplanes. Certain
MLG casings did not receive proper
hydrogen embrittlement relief during
production. Improper hydrogen
embrittlement relief, if not corrected,
could result in a fracture of the MLG
casings and a collapse of the affected
MLG, which could adversely affect the
airplane’s continued safe flight and
landing.

Relevant Service Information

We have reviewed Hawker Beechcraft
Mandatory Service Bulletin SB 32-3920,
dated August 2008. The service bulletin
describes procedures for doing an
inspection to determine the serial
number and part number on the MLG
assembly, and replacing the MLG
assembly with a serviceable MLG
assembly if necessary. The service
bulletin also specifies to contact the
manufacturer to report if any affected
serial number is found, return spare
parts to the manufacturer and report
accomplishment of the service bulletin.

FAA'’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same

type design. This AD requires
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Service
Bulletin and This AD.”

Differences Between the Service
Bulletin and This AD

Although paragraph 1.D.,
“Compliance” of Hawker Beechcraft
Mandatory Service Bulletin SB 32—-3920,
dated August 2008, specifies a
compliance time of within 200 flight
cycles since installation of the affected
MLG assembly, or within 60 days after
the receipt of the service bulletin,
whichever occurs first, this AD does not
include that compliance time. We have
determined that a compliance time of 30
days after the effective date of this AD
is necessary to address the unsafe
condition. In developing an appropriate
compliance time of this AD, we
considered the manufacturer’s
recommendation, the degree of urgency
associated with the subject unsafe
condition, the average utilization of the
affected fleet, and the time necessary to
perform the inspection. The difference
has been coordinated with Hawker
Beechcraft Corporation.

Although the Accomplishment
Instructions of Hawker Beechcraft
Mandatory Service Bulletin SB 32—-3920,
dated August 2008, specify the
following actions, this AD does not
include those requirements.

¢ Contact the manufacturer if no
affected serial number is found;

e Return spare parts to the
manufacturer; and

e Report accomplishment of the
service bulletin.

The Accomplishment Instructions of
Hawker Beechcraft Mandatory Service
Bulletin SB 32-3920, dated August
2008, specify to inspect for serial
numbers on the MLG assembly to
determine if any MLG assembly with a
serial number identified in Table 1 of
the service bulletin is installed on the
airplane. The accomplishment
instructions do not specify an
inspection to determine if any part
identified in the “spares’ paragraph
1.A.(2) of the service bulletin is
installed. In order to address all affected
parts, this AD requires doing an
inspection to determine if the serial
number and part number of the MLG
upper casings are from either Table 1 or
paragraph 1.A.(2) of the service bulletin.

FAA’s Justification and Determination
of the Effective Date

Improper hydrogen embrittlement
relief of the MLG casings could result in
a fracture of the MLG casings and a
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collapse of the affected MLG, which
could adversely affect the airplane’s
continued safe flight and landing.
Because of our requirement to promote
safe flight of civil aircraft and thus, the
critical need to assure the proper
functioning of the MLG assembly and
the short compliance time involved
with this action, this AD must be issued
immediately.

Because an unsafe condition exists
that requires the immediate adoption of
this AD, we find that notice and
opportunity for prior public comment
hereon are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2008-0976; Directorate Identifier 2008—
NM-145-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart I, section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-21-01 Hawker Beechcraft
Corporation (Formerly Raytheon
Aircraft Company): Amendment 39—
15685. Docket No. FAA-2008-0976;
Directorate Identifier 2008—-NM-145—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective October 22, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Hawker Beechcraft
Corporation Model BAe.125 series 800A
(including C—29A and U-125) airplanes, and
Hawker Beechcraft Model Hawker 800XP
airplanes, certificated in any category; having
serial numbers identified in Hawker
Beechcraft Mandatory Service Bulletin SB
32-3920, dated August 2008.

Unsafe Condition

(d) This AD results from a report indicating
that the main landing gear (MLG) casings
have received improper hydrogen
embrittlement relief. We are issuing this AD
to prevent a fracture of the MLG casings and
a collapse of the affected MLG, which could
adversely affect the airplane’s continued safe
flight and landing.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Inspection

(f) Within 30 days after the effective date
of this AD, do the actions specified in
paragraphs (f)(1) and (f)(2) of this AD.

(1) Do an inspection to determine whether
an MLG upper casing, having a serial number
and part number identified in Table 1 of the
Accomplishment Instructions of Hawker
Beechcraft Mandatory Service Bulletin SB
32-3920, dated August 2008, is installed.

(2) Do an inspection to determine whether
an MLG upper casing, having a part number
and serial number identified in paragraph
1.A.(2) of Hawker Beechcraft Mandatory
Service Bulletin SB 32—-3920, dated August
2008, is installed.

Replacement

(g) If any MLG upper casing having a serial
number and part number identified in Table
1 of Hawker Beechcraft Mandatory Service
Bulletin SB 32-3920, dated August 2008, or
in paragraph 1.A.(2) of the service bulletin,
is found during the inspection required by
paragraph (f) of this AD: Within 30 days after
the effective date of this AD, replace the MLG
assembly with a serviceable MLG assembly,
in accordance with the Accomplishment
Instructions of Hawker Beechcraft Mandatory
Service Bulletin SB 32-3920, dated August
2008.

Actions Not Required

(h) Although the Accomplishment
Instructions of Hawker Beechcraft Mandatory
Service Bulletin SB 32-3920, dated August
2008, specify to contact the manufacturer,
return spare parts to the manufacturer, and
report accomplishment of the service bulletin
to the manufacturer, this AD does not
include those requirements.

Parts Installation

(i) As of the effective date of this AD, no
person may install, on any airplane, a MLG
assembly having any serial number identified
in Table 1 of the Accomplishment
Instructions of Hawker Beechcraft Mandatory
Service Bulletin SB 32-3920, dated August
2008.

(j) As of the effective date of this AD, no
person may install, on any airplane, a MLG
assembly having any serial number and part
number identified in paragraph 1.A.(2) of
Hawker Beechcraft Mandatory Service
Bulletin SB 32-3920, dated August 2008.

Special Flight Permit

(k) Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), may be issued to operate the
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airplane to a location where the requirements
of this AD can be accomplished, provided
that the flight to the flight service center is

at the minimum allowed weight.
Concurrence by the Manager, Wichita
Aircraft Certification Office (ACO), FAA, is
required prior to issuance of the special flight
permit.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Wichita ACO, FAA,
Attn: William Griffith, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA, Wichita
ACO, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone (316) 946—4116; fax (316) 946—
4107; has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(m) You must use Hawker Beechcraft
Mandatory Service Bulletin SB 32-3920,
dated August 2008, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Hawker Beechcraft
Corporation, 9709 East Central, Wichita,
Kansas 67206.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 20, 2008.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8-23400 Filed 10-6—08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9321]

RIN 1545-BE79

Application of Section 409A to

Nonqualified Deferred Compensation
Plans; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to final regulations (TD
9321) which were published in the
Federal Register on April 17, 2007 (72
FR 19323), corrected July 31, 2007 (72
FR 41620) and September 24, 2007 (72
FR 54945). The final regulations relate
to section 409A and nonqualified
deferred compensation plans.

DATES: This correction is effective
October 7, 2008.

Applicability date: April 17, 2007.
FOR FURTHER INFORMATION: Guy R.
Traynor, (202) 622—-3693 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are subject
to this document are under section
409A of the Internal Revenue Code.

Need for Correction

As published, the correcting
amendment of September 24, 2008 (72
FR 54945) to final regulations (TD 9321)
contains errors that may prove to be
misleading and is in need of
clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendment.

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.409A-6(a)(3)(i), the
third sentence is corrected to read as
follows:

§1.409A-6 Application of section 409A
and effective dates.
* * * * *

(a]* * %

(3) * k%

(i) Nonaccount balance plans. * * *
For purposes of calculating the present
value of a benefit under this paragraph
(a)(3)(i), reasonable actuarial

assumptions and methods must be used.
* * %

* * * * *

Guy R. Traynor,

Federal Register Liaison, Legal Processing
Division, Associate Chief Counsel (Procedure
and Administration).

[FR Doc. E8—23652 Filed 10-6—08; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 58
[Docket No: EOUST 101]
RIN 1105-AB29

Procedures for Completing Uniform
Forms of Trustee Final Reports in
Cases Filed Under Chapters 7, 12, and
13 of the Bankruptcy Code

AGENCY: Executive Office for United
States Trustees (EOUST), Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice,
through its component, EOUST, is
issuing this final rule (rule) pursuant to
Section 602 of the Bankruptcy Abuse
Prevention and Consumer Protection
Act of 2005 (BAPCPA).* The BAPCPA
requires the Department to issue rules
requiring uniform forms for final reports
(Uniform Forms) by trustees in cases
under chapters 7, 12, and 13 of title 11.
The BAPCPA requires the rule to strike
the best achievable practical balance
between (1) the reasonable needs of the
public for information about the
operational results of the Federal
bankruptcy system, (2) economy,
simplicity, and lack of undue burden on
persons with a duty to file these reports,
and (3) appropriate privacy concerns
and safeguards.

DATES: Effective Date: This rule is
effective April 1, 2009.

ADDRESSES: Executive Office for United
States Trustees (EOUST), 20
Massachusetts Ave., NW., 8th Floor,
Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
Ramona Elliott, General Counsel, or
Larry Wahlquist, Office of General
Counsel, at (202) 307—-1399 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: On
February 4, 2008 at 73 FR 6447, the
Department published a proposed rule

1Codified at 28 U.S.C. 589b.
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on this topic. Before the comment
period closed on April 4, 2008, EOUST,
within the Department, received
comments from 71 commenters. The
comments received and EOUST’s
responses are discussed below. This
final rule finalizes the proposed rule
with changes that reduce the burden on
trustees.

Discussion

The administration of all chapter 7,
12, and 13 bankruptcy cases is entrusted
to private persons who are trustees
under the supervision and oversight of
a regional United States Trustee.2 As
distinguished from trustees, United
States Trustees are employees of the
Department of Justice.

In every case, a trustee must file with
the court and submit to the United
States Trustee a final report and final
account of his or her case
administration. The United States
Trustee reviews these reports and they
are then filed with the court.

While the trustee final report forms
currently used across the country
essentially serve the same purpose and
convey the same information, the format
of the forms and required attachments,
and even the names of the forms, can be
different. In fact, there are over a
hundred different versions of these
forms in use throughout the country.
With the passage of BAPCPA, Congress
directed the Attorney General to draft
rules creating nationally uniform forms
for trustee final reports. The Attorney
General delegated this authority to the
Director, Executive Office for United
States Trustees. In response to this
congressional mandate, the Director
publishes this rule, which requires
trustees to utilize nationally uniform
final report forms rather than the local
forms currently in effect. This rule does
not impose requirements on the general
public; it imposes requirements only
upon trustees who are supervised by
United States Trustees. UST Forms 101—
7-TFR, 101-7-NFR, 101-7-TDR, 101-
7-NDR, 101-12-FR-S, 101-13-FR-S,
101-12-FR-C, and 101-13-FR-C3 are
the final report Uniform Forms required
by this rule. The information required
by these forms is set forth in section
58.7 in the amendatory text below.
These Uniform Forms will facilitate the
review of a trustee’s case

2The United States Trustee Program does not
operate in Alabama and North Carolina. Therefore,
United States Trustees do not supervise trustees in
these two states.

3TFR (Trustee’s Final Report); NFR (Notice of
Trustee’s Final Report); TDR (Trustee’s Final
Account and Distribution Report); NDR (Trustee’s
Report of No Distribution) FR-S (Standing Trustee’s
Final Report and Account) FR-C (Case Trustee’s
Final Report and Account).

administration, which will assist in
maintaining the public’s trust in the
bankruptcy system. In addition, these
reports, once filed in a case, will be
available to the general public at the
office of the clerk of the United States
Bankruptcy Court where a case is
pending during the hours established by
the bankruptcy court clerk. Members of
the public should contact individual
United States Bankruptcy Courts to
obtain information about the policies
and procedures for inspection of final
reports filed in any particular case.
Final reports in cases are also available
through the Internet by accessing the
Electronic Case Filing System under
PACER at www.pacer.psc.uscourts.gov.

These Uniform Forms shall be filed
via the United States Bankruptcy Courts
Case Management/Electronic Case
Filing System (CM/ECF) as a ““smart
form” that has been approved by
EOUST unless the court offers an
automated process, such as the virtual
event through CM/ECF described below.
A smart form is a document that is data
enabled. When it is saved into the
industry standard Portable Document
Format (PDF), stored data tags are then
available for extraction and searching.
This is contrary to a form that is not
data-enabled, where the PDF is simply
an image of the form and data is not
uniformly available for searching. The
data-enabled form builds upon the
existing Adobe PDF/A standard
(Version 1.4). Specifically, the standard
incorporates the use of XMP metadata or
Acroform field and value (F/V) tags
within an Adobe PDF document. The
current data schema (DTD) is found on
www.usdoj.gov/ust. Trustees may obtain
these “smart form” Uniform Forms from
their vendor of trustee case management
software. Members of the public may
obtain blank Uniform Forms from each
United States Trustee field office or
from EOUST’s Web site at
www.usdoj.gov/ust.

Regarding UST Form 101-7-NDR
(used for “no asset” cases), the
Administrative Office of the United
States Courts (AOUSC) is enhancing the
courts’ CM/ECF system to allow for the
filing of this form as a virtual docket
event. After a local court adopts this
enhancement, trustees will be able to
complete the UST Form 101-7-NDR as
a virtual entry form electronically via
the court’s CM/ECF system in lieu of
filing an attached PDF. In addition, the
CM/ECF system is being designed to
collect pertinent NDR data elements and
automatically include them with the
virtual NDR event, to the extent the data
is collected. This will significantly
streamline the process for trustees since
they will not have to enter additional

data in most cases. Based upon
representations by AOUSG, this
enhancement will be included in CM/
ECF version 3.3, which is scheduled to
be released to the bankruptcy courts in
September of 2008. Given the above
release date, and based on past practice,
it is reasonable to anticipate that
bankruptcy courts will implement
version 3.3 by or before March 2009.
Therefore, EOUST makes this rule
effective April 1, 2009. However, some
cases filed within 60 days prior to the
rule’s effective date may not be filed
under the courts’ new CM/ECF version
3.3, which will collect the pertinent
data elements for the virtual NDR. To
prevent confusion and undue burden,
trustees are not required to manually
enter the information for the NDR for
cases filed within 60 days prior to this
rule’s effective date.

The usage of these Uniform Forms
will accomplish Congress’ mandate to
develop nationally uniform forms for
trustee final reports as directed in the
BAPCPA. The Uniform Forms will also
assist policy-makers, scholars, and the
public to better understand the
bankruptcy system. Instead of many
different versions of trustee final
reports, trustees throughout the country
will use the same eight forms. This will
greatly assist consumers in being able to
understand the administration of
bankruptcy cases, especially when a
consumer is located in a different region
from where the bankruptcy case is
located. Additionally, the information
from the Uniform Forms may be
nationally aggregated, which will assist
Congress in compiling data to accurately
analyze bankruptcy trends when making
policy decisions. Scholars and members
of the public may also be able to obtain
aggregate data with the necessary
software.

Summary of Changes in Final Rule

The final rule differs from the
proposed rule in the following ways:
First, UST Form 101-7-NDR has been
modified from an Adobe PDF document
to make it a virtual entry form that
trustees can complete electronically in
the court’s docket. Additionally, via the
court’s CM/ECF virtual event, multiple
NDR forms can be filed with the court
simultaneously in batch mode format.
These changes will significantly reduce
the burden on trustees in completing the
NDR. Second, the penalty of perjury
language has been deleted from the
NDR. Third, when trustees file the NDR
in cases that have been converted and
funds collected, the certification has
been altered to read, ““all funds have
been returned or transferred to the
successor trustee.” Fourth, the trustee
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certification in UST Form 101-7-TFR
that all tax returns have been filed has
been deleted.

Discussion of Public Comments

EOUST received 71 comments on the
proposed rule, many of which had
several sub-comments within them.
EOUST has considered each comment
carefully and appreciates the time and
effort required to prepare and submit
each comment. EOUST’s responses to
the comments are discussed below and
are organized according to the structure
provided in the Uniform Forms.

A. General Comments

1. General Questions About Completing
the Uniform Forms

Comment: Several comments had
specific questions about how to
complete the Uniform Forms, such as
whether the phrase in the Uniform
Forms ‘“‘assets abandoned” refers to the
specific assets or their monetary value,
and whether the phrase “claims
discharged without payment” refers to
the balance amount of claims unpaid or
claims for which no payment was made.

Response: The phrase “assets
abandoned” refers to the monetary
amount of the assets abandoned. The
phrase “claims discharged without
payment”’ refers to both the balance
amount of unpaid claims and allowed
claims for which no payment was made.
Answers to questions such as these
about how to complete the Uniform
Forms and the meaning of terms or
phrases are contained in the
instructions that accompany the forms.
The instructions are available on
EOUST’s Web site at www.usdoj.gov/
ust.

2. Trustee Compensation

Comment: Several comments stated
that trustees are only paid $60 for no-
asset cases and that this compensation
for no-asset cases has not increased in
several years, and that it is unfair to
require trustees to do extra work
without additional compensation. Three
of the comments stated it is especially
unfair when debtors file in forma
pauperis.

Response: EOUST recognizes that
BAPCPA requires additional work by
trustees without corresponding
compensation and that compensation
for no-asset cases has not increased for
several years. However, the authority to
increase trustees’ compensation is
vested with Congress.

3. Entities Affected by the Rule

Comment: One comment stated the
rule affects courts and others in addition
to trustees.

Response: This comment is correct;
the rule does affect more entities that
just trustees. However, the rule imposes
requirements only upon trustees and not
upon the general public or upon the
courts.

4. Costs to the Government

Comment: One comment questioned
whether the costs identified in the
section entitled Executive Order 12866
included costs to the judiciary.

Response: The costs to the
government identified in the rule reflect
only those costs to EOUST.

5. Number of Cases

Comment: One comment stated that
some trustees close more than 500 cases
per year.

Response: The 500 cases per year
figure was an average number of cases.
EOUST recognizes that some trustees
close more than 500 cases per year and
that some trustees close fewer than 500
cases per year.

6. Data-enabled Court Forms for Pro Se
Debtors

Comment: One comment stated that
courts should ensure pro se debtors use
data enabled court forms and provide
the means necessary for them to do so.

Response: Only the Judicial
Conference of the United States is
authorized to mandate requirements
regarding the format of bankruptcy court
documents and whether to require pro
se debtors to use data enabled court
forms.

B. UST Form 101-7-NDR

7. Discussion of Public Comments

EOUST received 71 comments on the
proposed rule, many of which had
several sub-comments within them.
EOUST has considered each comment
carefully and appreciates the time
Substantial Increase in Burden.

Comment: Many comments stated that
the NDR form will substantially increase
trustees’ costs and workload, and is an
undue burden upon trustees.

Response: EOUST recognizes that the
NDR will impose a significant burden
upon trustees and has worked with
AOUSC to reduce this burden.
Accordingly, EOUST and AOUSC have
developed a virtual entry NDR form that
will greatly reduce the burden upon
trustees.

8. Automated NDR

Comment: Many comments stated that
EOUST should not implement the rule
until the NDR can be generated by a
more automated process.

Response: EOUST has worked closely
with AOUSC to modify the current

virtual text entry NDR to incorporate the
new data required by BAPCPA. The new
virtual entry NDR will be automatically
populated in most cases.

9. Balancing of Public Need vs. Burden
Upon Trustees

Comment: Many comments stated that
the NDR did not sufficiently balance the
needs of the public for information with
the burden upon trustees as required by
the BAPCPA.

Response: With the development of
the virtual entry NDR form, the burden
upon trustees is greatly reduced. In most
cases, the NDR form will be populated
by an automated process and trustees
may also file multiple NDR forms in
batch file method. Accordingly, the
needs of the public for information and
the burden upon trustees appear now to
be appropriately balanced.

10. Economic Impact

Comment: Many comments stated that
the economic impact of the NDR is
understated and will actually cost
trustees more money than EOUST
anticipated.

Response: This issue is now moot
with the development of the virtual
entry NDR.

11. Penalty of Perjury

Comment: Many comments stated that
EOUST does not have the authority to
require the NDR to be filed under
penalty of perjury.

Response: EOUST has removed the
requirement to file the NDR under
penalty of perjury because the NDR will
be a virtual-text entry.

12. Relying Upon Debtors’ Schedules

Comment: Many comments stated that
the NDR does not provide guidance on
whether trustees may rely solely upon
debtors’ schedules when completing the
NDR.

Response: Trustees may rely upon
debtors’ schedules. In the Instructions
that EOUST will post on its Web site,
EOUST explains that trustees may rely
solely upon the schedules submitted by
debtors.

13. Time To Complete NDR

Comment: Many comments stated that
the estimated 10 minutes to complete
the NDR is understated and that it will
actually take longer.

Response: This issue is now moot
with the development of the virtual
entry NDR.

14. Value of Information

Comment: Several comments stated
that there is little value in the
information gathered from the NDR and
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that the statistics will be invalid or
duplicative.

Response: The NDR will enable
Congress, academics, and the general
public to better understand the
bankruptcy process and what happens
in a no-asset bankruptcy case. For
instance, the amounts of abandoned
assets and claims scheduled to be
discharged without payment will be
available on a national basis.

15. Government Clerk Capturing Data
From NDR

Comment: Several comments stated
that a government clerk could capture
the information from the NDR rather
than trustees.

Response: This issue is now moot
with the development of the virtual
entry NDR. However, it should be noted
that Congress mandated trustees, not
government clerks, to file final reports.

16. Out of Business

Comment: Several comments stated
that increased costs associated with the
NDR may drive trustees out of business.

Response: This issue is now moot
with the development of the virtual
entry NDR.

17. Staff To Input Information

Comment: A few comments stated
that not all trustees have staff to input
information for the NDR and that it will,
therefore, be more costly for them.

Response: This issue is now moot
with the development of the virtual
entry NDR.

18. Review of Impact of NDR

Comment: Three comments stated
that the NDR should not be
implemented until its impact upon
trustees has been further studied.

Response: Since the virtual entry NDR
will now be implemented, there is no
need to delay its implementation to
study the effect of the Adobe PDF NDR.

19. Batch Filing

Comment: Three comments stated
that the NDR should not be
implemented until a batch filing method
is approved.

Response: Trustees may utilize batch
filing with the virtual entry NDR.

20. Data Enabled Forms

Comment: Three comments stated
that implementation of the NDR should
be delayed until bankruptcy
practitioners were mandated to use data
enabled bankruptcy court forms.

Response: Only the Judicial
Conference of the United States is
authorized to mandate requirements
regarding the format of bankruptcy court

documents. However, AOUSC has
worked with EOUST to develop a
virtual entry NDR, which will greatly
reduce the burden on trustees in
completing the NDR.

21. Number of Bankruptcy Cases

Comment: Two comments stated that
EOUST should not rely upon the
decreasing number of bankruptcy cases
as a basis for imposing the NDR since

bankruptcy cases will probably increase.

Response: EOUST did not rely upon
the number of bankruptcy cases filed as
a basis for creating the NDR. Congress
mandated creation of uniform forms for
trustee final reports in the BAPCPA,
now codified at 28 U.S.C. 589b. It is this
statutory mandate from Congress that
EOUST relied upon in developing the
NDR.

22. Simplify NDR

Comment: Two comments stated that
EOUST may simplify the NDR and still
discharge its statutory duties.

Response: EOUST has simplified the
NDR by working with AOUSC to
develop the virtual entry NDR.

23. Timing of Filing NDR

Comment: One comment stated that
EOUST should require the new NDR be
filed only in cases where the current
virtual text entry NDR is not filed 90
days from the date the petition was filed
or 45 days after conclusion of the
creditors’ meeting.

Response: This issue is now moot
with the development of the virtual
entry NDR.

24. Uniformity

Comment: One comment questioned
how the NDR can be uniform when
debtors in some states may use state
exemptions, which can vary.

Response: Congress mandated the
usage of uniform trustee final reports.
Varying state exemptions will not alter
the uniformity of the NDR form.

25. Virtual Entry NDR

Comment: One comment stated that
EOUST should issue a rule authorizing
the current practice of filing virtual
entry NDR forms for no-asset cases.

Response: EOUST has developed, in
conjunction with AOUSG, a virtual
entry NDR for no-asset cases.

26. Rewording of NDR

Comment: One comment questioned
whether it is appropriate to require
trustees to certify on the NDR that “‘all
funds have been returned” in cases
which are converted and funds have
been collected.

Response: EOUST has modified the
trustee certification for cases that were

converted to read in part, “‘all funds
have been returned or transferred to the
successor trustee.”

27. Courts’ Requirements

Comment: One comment stated that
the NDR may not meet with courts’
requirements.

Response: EOUST has worked with
AOUSC in developing the virtual entry
NDR to respond to courts’ concerns.
Therefore, it should meet courts’
requirements.

28. Pilot Program

Comment: One comment stated a pilot
program should be utilized before
making the NDR mandatory in all
districts.

Response: The virtual entry NDR
eliminates the need for a pilot program.

29. Funding

Comment: One comment stated that
Congress should provide funding to
enable EOUST to collect the information
in the NDR rather than requiring
trustees to do so.

Response: This issue is now moot
with the development of the virtual
entry NDR.

30. Data Transmission

Comment: One comment questioned
whether EOUST has considered
whether the information from the NDR
could be transmitted directly from the
courts to EOUST.

Response: The BAPCPA requires
trustees to file final reports in every
bankruptcy case; EOUST and AOUSC
have worked together to simplify the
transmission of information.

31. Require Uniform Forms in No-asset
Cases Only

Comment: One comment stated that
the proposed NDR report fails to balance
economy with the burden on the trustee.
The comment pointed out that the
current practice was simply to file a
“report of no distribution,” containing
no data, in place of a “formal final
report,” and asks that this practice be
continued.

Response: The comment correctly
identifies the current practice. However,
the Bankruptcy Code requires a “‘final
report” in all chapter 7 cases. Section
589b now sets forth the specific data
required in a chapter 7 final report and
does not distinguish between “asset”
and “no asset”” cases. EOUST cannot
balance economy and burden by simply
ignoring the statutory requirement to
provide specific data in all chapter 7
final reports.
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C. UST Form 101-7-TFR

32. Certification of Tax Returns

Comment: Many comments stated that
the requirement that a certification that
all tax returns have been filed is
impractical and unnecessary.

Response: EOUST concurs and has
removed this certification from the TFR.
33. Simplify TFR

Comment: One comment stated that
the TFR form should be simplified.

Response: The TFR has already been
simplified as much as it can be and still
maintain the necessary information for
one to understand the trustee’s
administration of the case and proposed
distribution of assets.

34. Exhibit C

Comment: One comment stated that
Exhibit C was not provided as an
example of what information is
required.

Response: The required information is
clearly identified in the rule. Exhibit C
was designed to allow trustees the
greatest flexibility possible to file their
own version of claims analysis.

35. Rewording of TFR

Comment: One comment suggested
that in section 58.7, replacing the phrase
“before the case may be closed” with
the phrase “in preparation for closing an
asset case.” This comment also
suggested replacing “‘bar date” with
“deadline” in paragraph 6 of the TFR,
along with other various stylistic
changes.

Response: EOUST has adopted some
of the comment’s suggestions and
modified the rule and the TFR
accordingly. Specifically, section 58.7(a)
has been revised to read, ““[a] chapter 7
trustee must complete UST Form 101—
7-TFR final report (TFR) in preparation
for closing an asset case * * *.”
Paragraph six of the TFR now reads,
“[tIhe deadline for filing claims in this
case * * *.”

D. UST Form 101-7-NFR

36. Rewording NFR

Comment: One comment suggested
amending section 58.7(b) by substituting
“the amounts specified in Fed. R. Bankr.
P. 2002(f)(8)” for “$1,500” to avoid the
need to update this rule if the
bankruptcy rule is changed.

Response: EOUST concurs and has
modified the rule accordingly.

37. Authority To Mandate Uniform NFR

Comment: One comment questioned
whether EOUST had authority to
promulgate a rule requiring a uniform
notice of a report. Additionally, this

comment stated the form of the notice
may not meet with all courts’
requirements.

Response: The NFR is integrally
connected with the TFR and TDR. One
of the primary purposes for a trustee to
file a final report is to allow parties in
interest to review and comment on the
trustee’s administration of the case.
However, parties in interest do not
receive a copy of the final report; they
only receive the notice of the final
report. Therefore, it is very important
that this notice be adequate to inform
them of their rights and the trustee’s
proposed distribution of assets. EOUST
notes that AOUSC and EOUST currently
have a memorandum of understanding
that delineates the format of the NFR.
EOUST will work with the courts to
accommodate any procedural changes
needed to meet a local court’s
requirements.

38. Court Notice

Comment: One comment questioned
whether courts will notice the TFR and
application for compensation to
interested parties.

Response: Local court practice
governs who has the responsibility to
send the notice.

E. UST Form 101-7-TDR

39. Redundant Information

Comment: One comment stated that
the information required on the TDR is
redundant with the information
required on the TFR.

Response: The TFR concerns the
trustee’s proposed distribution, which
can change. The TDR is the report that
details the trustee’s final and actual
distribution. Therefore, it is necessary to
have the data, while similar, on both
reports.

40. Form 1

Comment: One comment questioned
the requirement to file same individual
property record that was submitted with
the TFR.

Response: EOUST recognizes that the
Form 1 filed with the TDR is essentially
the same Form 1 filed with the TFR.
However, it is useful to have the
trustee’s final account—the TDR—
contain a complete record of the
administration of the case, including the
disposition of property, as well as the
flow of funds, in one document. Since
the Form 1 is readily available in the
trustee’s own electronic records, it is a
minimal burden to include it with the
TDR.

41. Form 2

Comment: One comment questioned
the requirement to file receipts and

disbursements on the TDR when it
would just show the debits to the
account of the checks issued per the
TFR; the bank statements submitted
with the TDR support this process.
Response: The Form 2 filed with the
TDR is different from the Form 2 filed
with the TFR in one important respect:
the Form 2 filed with the TDR shows
the actual distribution of funds. The
Form 2 filed with the TFR does not
contain that information, which is a
critical element of the final account.
Although the bank statements contain
the same information, they are not
always available in electronic form or
simple to summarize or categorize.

F. Chapters 12 and 13 Uniform Forms

42, Statistics—Value of Assets
Abandoned

Comment: One comment stated that
in many districts standing trustees do
not abandon assets; they merely consent
to the stay being lifted. Due to this
practice, the “value of assets abandoned
by court order” will yield invalid
statistics if it includes the value of
assets when the trustee consents to the
stay being lifted.

Response: Trustees in chapter 12 and
chapter 13 generally do not abandon
assets. However, a court may
occasionally direct a trustee to do so,
and then the trustee should enter the
value of the asset under this data
element. In the interests of setting a
uniform standard that is reasonable,
EOUST defined “assets abandoned,” for
purposes of reporting on the final
report, as those assets abandoned by a
court order pursuant to 11 U.S.C. 554(b).
This definition does not include
instances where a trustee consents to
the stay being lifted. Answers to
questions such as this about how to
complete the Uniform Forms and the
meaning of terms or phrases are
contained in the instructions that
accompany the forms. The instructions
are available on EOUST’s Web site at
www.usdoj.gov/ust.

43. Statistics—Value of Assets
Exempted

Comment: One comment stated that
the “value of assets exempted” will be
skewed since some debtors claim the
value of their exemptions as 100%
without stating a value.

Response: As required under the
BAPCPA, EOUST is attempting to
balance the reasonable needs of the
public for information with the need not
to unduly burden the standing trustees
who must file the final reports. In the
interests of setting a uniform standard
that is reasonable and would not require
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the standing trustee expending
significant additional resources, EOUST
defined assets exempted as the total
value of assets listed as exempt on the
debtor’s Schedule C, unless revised
pursuant to a court order.

44, Statistics—Claims Discharged
Without Payment

Comment: One comment stated that
the unsecured claims discharged
without payment will be skewed since
it is unclear whether the amount of
general unsecured claims discharged
without payment refers to amount of
claims filed and not paid or to amount
of claims scheduled and not paid.

Response: EOUST will post
Instructions on how to complete the
final report form on its Web site. Those
Instructions clarify that this element is
generally the total scheduled unsecured
claims plus non-scheduled unsecured
claims where a proof of claim was filed,
minus payments on unsecured claims,
with specified adjustments to that
amount.

45. Statistics—Debt Secured by Vehicle

Comment: One comment stated that
the debt secured by vehicles will be
unreliable since some debtors have
vehicles and other collateral securing
the loan.

Response: This comment raises a
valid point. EOUST will provide further
guidance on issues such as this in the
Instructions that will be posted on
EOUST’s Web site.

46. Checks Clearing Bank

Comment: One comment stated that
the chapter 13 standing trustee’s final
report form needs to be modified to
allow for the possibility that when a
debtor converts from chapter 13 to
chapter 7, not all checks have cleared
the bank when the standing trustee files
the final report.

Response: EOUST will post
Instructions on how to complete the
final report form on its Web site. Those
Instructions clarify that this paragraph
may be altered to indicate that not all
checks have cleared the bank if the case
is converted to another chapter.

47. Questions

Comment: One comment had several
questions about how to complete the
final report.

Response: EOUST will post
Instructions on how to complete the
final report on its Web site. Also,
individuals may contact EOUST with
specific questions about the final report.

48. Cost of Report

Comment: One comment stated that it
will cost more than $7.00 to complete

the report and that more staff may be
necessary.

Response: The estimated increase in
costs to the standing trustee of
approximately $7.00 per final report is
a blended rate based on discussions
with standing trustees. Some standing
trustees were already entering
scheduled claims information and
others were not. If the standing trustee
had not been entering scheduled claims
information, his or her additional costs
will be greater than the $7.00.

49. Differences Between Chapter 12 and
Chapter 13 Uniform Forms

Comment: One comment questioned
whether there were substantive
differences between the chapters 12 and
13 final reports. If not, then the
comment suggested combining the
forms.

Response: There are substantive
differences between the four proposed
final report forms. Separate forms are
required for case trustees and standing
trustees because the statutory authority
for appointing one or the other differs
and the difference is reflected in the
language of the final report forms.
Further, since chapter 12 and chapter 13
cases are governed by different chapters
of the Bankruptcy Code, the final report
forms must be separate in order to
reflect the correct statutory authority for
the information provided.

Executive Order 12866

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review” section 1(b), The Principles of
Regulation. This rule is a not a
“significant regulatory action” as
defined by Executive Order 12866 and,
accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB.)

The Department has also assessed
both the costs and benefits of this rule
as required by section 1(b)(6) and has
made a reasoned determination that the
benefits of this regulation justify its
costs. The costs considered in this
regulation include the time incurred by
private trustees to complete the Uniform
Forms. Since most of the information in
the chapter 7 Uniform Forms is already
collected in most districts, the
additional time required to collect the
requisite information and to complete
the Uniform Forms should be minimal.4

41t is estimated that completion of the chapter 7
Uniform Forms will take approximately the same
amount of time as the current chapter 7 final
reports. Therefore, there should not be an
appreciable difference in costs to complete the
chapter 7 Uniform Forms as compared to current
chapter 7 final report forms.

In addition, the Uniform Forms will
be added to the trustee case
management software utilized by
chapter 7 trustees. This software is
provided to chapter 7 trustees by
various banks free of charge in exchange
for trustees depositing estate funds in
these banks. For chapter 12 and chapter
13 trustees, it is anticipated that an
increase in costs will be incurred due to
the usage of these chapters 12 and 13
Uniform Forms. However, any
associated cost will be an approved
administrative expense of a standing
trustee’s trust operation.? It is estimated
that the cost to the government for
developing these Uniform Forms is
approximately $20,000. The estimated
cost to develop a system to store
information extracted from these forms,
and to analyze the data, is
approximately $650,000. Over the next
several years, the EOUST anticipates
utilizing base resources available for
information technology to meet the
costs associated with developing the
Uniform Forms and a system to store the
information extracted from the forms.
There will be no additional cost to the
government. In fact, this rule will
reduce the costs to the government of
compiling the information submitted by
private trustees. Since the Uniform
Forms will be data enabled, the current
system of manually compiling case
closing information will be replaced by
a less time intensive automated system.

The benefits of this rule include
establishing national uniformity in the
final reports submitted by trustees,
which will enable Congress, and the
general public, to obtain more detailed
information regarding bankruptcy cases
nationally. This rule will enable
Congress and the public to identify,
among other things, the amount of debt
scheduled in bankruptcy cases, the
percentage of claims paid to creditors,
the amount of debt discharged, and the
value of assets abandoned by trustees.

Executive Order 13132

This rule will not have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

5Please see the Regulatory Flexibility Act section
for an explanation of the chapters 12 and 13
Uniform Forms costs.
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Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Director has reviewed this rule and
certifies that none of the Uniform Forms
will have a significant economic impact
on a substantial number of small
entities. This rule imposes requirements
only upon approximately 1,400 trustees.
In addition, trustees already submit to
the court essentially the same
information as that required by this rule
though formats vary in judicial districts.
This rule simply creates uniform forms
for all trustees to use throughout the
country rather than local court forms.

For chapter 12 and chapter 13
trustees, it is estimated that there will be
an increase in costs in the amount of
approximately $7.00 per final report.
However, this is less than 1% of
chapters 12 and 13 trustees’ total
operating expenses. Chapters 12 and 13
standing trustees allocate this cost
toward an annual budget, which means
trustees deduct this cost from funds
disbursed from debtors’ estates to
creditors. Thus, the chapters 12 and 13
Uniform Forms will not have a
significant economic impact upon
standing trustees.®

Paperwork Reduction Act

These forms are associated with an
open bankruptcy case. Therefore, the
exemption under 5 CFR 1320.4(a)(2)
applies.

Unfunded Mandates Reform Act of
1995

This rule does not require the
preparation of an assessment statement
in accordance with the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1531. This rule does not include a
federal mandate that may result in the
annual expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of more than the
annual threshold established by the Act
($123 million in 2005, adjusted
annually for inflation). Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 801 et
seq. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in

6 Chapters 12 and 13 case trustees closed less
than .001% of chapters 12 and 13 cases in fiscal
year 2007.

costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, and
innovation; or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets.

Privacy Act Statement

28 U.S.C. 589b authorizes the
collection of the information in the final
reports. As part of the trustee’s reporting
to the court, the United States Trustee,
and creditors concerning the trustee’s
administration of the bankruptcy estate,
the United States Trustee will review
the information contained in these
reports. The United States Trustee will
not share the information with any other
entity unless authorized under the
Privacy Act, 5 U.S.C. 552a et seq.
EOUST has published a System of
Records Notice that delineates the
routine use exceptions authorizing
disclosure of information. See 71 FR
59818, 59822 (Oct. 11, 2006), JUSTICE/
UST-002, “Bankruptcy Trustee
Oversight Records.” Providing this
information is mandatory under 11
U.S.C. 704.

List of Subjects in 28 CFR Part 58

Bankruptcy; Trusts and Trustees.

m For the reasons set forth in the
preamble, 28 CFR Part 58 is amended as
set forth below:

PART 58—[AMENDED]

m 1. The authority citation for Part 58 is
revised to read as follows:

Authority: 5 U.S.C. 301, 552; 11 U.S.C.
109(h), 111, 521(b), 727(a)(11), 1141(d)(3),
1202; 1302, 1328(g); 28 U.S.C. 509, 510, 586,
589b.

m 2. Add section 58.7 to read as follows:

§58.7 Procedures for Completing Uniform
Forms of Trustee Final Reports in Cases
Filed Under Chapters 7, 12, and 13 of the
Bankruptcy Code.

(a) UST Form 101-7-TFR, Chapter 7
Trustee’s Final Report. A chapter 7
trustee must complete UST Form 101—
7-TFR final report (TFR) in preparation
for closing an asset case. This report
must be submitted to the United States
Trustee after liquidating the estate’s
assets, but before making distribution to
creditors, and before filing it with the
United States Bankruptcy Court. The
TFR must contain the trustee’s
certification, under penalty of perjury,
that all assets have been liquidated or
properly accounted for and that funds of
the estate are available for distribution.
Pursuant to 28 U.S.C. 589b(d), the TFR
must also contain the following:

(1) Summary of the trustee’s case
administration;

(2) Copies of the estate’s financial
records;

(3) List of allowed claims;

(4) Fees and administrative expenses;
and

(5) Proposed dividend distribution to
creditors.

(b) UST Form 101-7-NFR Chapter 7
Trustee’s Notice of Trustee’s Final
Report. After the TFR has been reviewed
by the United States Trustee and filed
with the United States Bankruptcy
Court, if the net proceeds realized in an
estate exceed the amounts specified in
Fed. R. Bankr. P. 2002(f)(8), UST Form
101-7-NFR (NFR) must be sent to all
creditors as the notice required under
Fed. R. Bankr. P. 2002(f). The NFR must
show the receipts, approved
disbursements, and any balance
identified on the TFR, as well as the
information required in the TFR’s
Exhibit D. In addition, the NFR must
identify the procedures for objecting to
any fee application or to the TFR.

(c) UST Form 101-7-TDR Chapter 7
Trustee’s Final Account, Certification
The Estate Has Been Fully Administered
and Application of Trustee To Be
Discharged. After distributing all estate
funds, a trustee must submit to the
United States Trustee and file with the
United States Bankruptcy Court the
trustee’s final account, UST Form 101—
7-TDR (TDR). The TDR must contain
the trustee’s certification, under penalty
of perjury, that the estate has been fully
administered and the trustee’s request to
be discharged as trustee. Pursuant to 28
U.S.C. 589b(d), the TDR must also
include the following:

(1) The length of time the case was
pending;

(2) Assets abandoned;

(3) Assets exempted;

(4) Receipts and disbursements of the
estate;

(5) Claims asserted;

(6) Claims allowed; and,

(7) Distributions to claimants and
claims discharged without payment, in
each case by appropriate category.

(d) UST Form 101-7-NDR Chapter 7
Trustee’s Report of No Distribution. In
cases where there is no distribution of
funds the case trustee must submit to
the United States Trustee and file with
the United States Bankruptcy Court UST
Form 101-7-NDR (NDR). The NDR must
contain the trustee’s certification that
the estate has been fully administered,
that the trustee has neither received nor
disbursed any property or money on
account of the estate, and that there is
no property available for distribution
over and above that exempted by law.
In addition, the NDR must set forth the
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trustee’s request to be discharged as
trustee. Pursuant to 28 U.S.C. 589b(d),
the NDR must also include the
following information:

(1) The length of time the case was
pending;

(2) Assets abandoned;

(3) Assets exempted;

(4) Claims asserted;

(5) Claims scheduled; and,

(6) claims scheduled to be discharged
without payment.

(e) UST Form 101-12-FR-S, Chapter
12 Standing Trustee’s Final Report and
Account and UST Form 101-13-FR-S,
Chapter 13 Standing Trustee’s Final
Report and Account. After the final
distribution to creditors in a chapter 12
or 13 case in which a standing trustee
has been appointed, a trustee must
submit to the United States Trustee and
file with the United States Bankruptcy
Court either UST Form 101-12-FR-S
for chapter 12 cases or UST Form 101-
13-FR-S for chapter 13 cases, which are
the trustee’s final report and account. In
these forms, a trustee must include a
certification that the estate has been
fully administered if not converted to
another chapter and a request to be
discharged as trustee. Pursuant to 28
U.S.C. 589b(d), these forms must also
include the following information:

(1) The length of time the case was
pending;

(2) Assets abandoned;

(3) Assets exempted;

(4) Receipts and disbursements of the
estate;

(5) Expenses of administration,
including for use under section 707(b),
actual costs of administering cases
under chapter 12 or 13 (as applicable)
of title 11;

(6) Claims asserted;

(7) Claims allowed,;

(8) Distributions to claimants and
claims discharged without payment, in
each case by appropriate category;

(9) Date of confirmation of the plan;

(10) Date of each modification thereto;
and,

(11) Defaults by the debtor in
performance under the plan.

(f) UST Form 101-12-FR-C, Chapter
12 Case Trustee’s Final Report and
Account, and UST Form 101-13-FR-C,
Chapter 13 Case Trustee’s Final Report
and Account. After the final distribution
to creditors in a chapter 12 or 13 case
in which a case trustee has been
appointed, the trustee must submit to
the United States Trustee and file with
the United States Bankruptcy Court
either UST Form 101-12-FR-C for
chapter 12 cases, or UST Form 101-13—
FR-C for chapter 13 cases, which are the
trustee’s final report and account. In
these forms, a trustee must include a

certification, submitted under penalty of
perjury, that the estate has been fully
administered if not converted to another
chapter and the trustee’s request to be
discharged from further duties as
trustee. Pursuant to 28 U.S.C. 589b(d),
these forms must also include the
following information:

(1) The length of time the case was
pending;

(2) Assets abandoned;

(3) Assets exempted;

(4) Receipts and disbursements of the
estate;

(5) Expenses of administration,
including for use under section 707(b),
actual costs of administering cases
under chapter 12 or 13 (as applicable)
of title 11;

(6) Claims asserted;
(7) Claims allowed;

(8) Distributions to claimants and
claims discharged without payment, in
each case by appropriate category;

(9) Date of confirmation of the plan;

(10) Date of each modification thereto;
and,

(11) defaults by the debtor in
performance under the plan.

(g) Mandatory Usage of Uniform
Forms. The Uniform Forms associated
with this rule must be utilized by
trustees when completing their final
reports and final accounts. All trustees
serving in districts where a United
States Trustee is serving must use the
Uniform Forms in the administration of
their cases, in the same manner, and
with the same content, as set forth in
this rule:

(1) All Uniform Forms may be
electronically or mechanically
reproduced so long as all the content
and the form remain consistent with the
Uniform Forms as they are posted on
EOUST’s Web site;

(2) The Uniform Forms shall be filed
via the United States Bankruptcy Courts
Case Management/Electronic Case
Filing System (CM/ECF) as a ““smart
form” meaning the forms are data
enabled, unless the court offers an
automated process that has been
approved by EOUST, such as the virtual
NDR event through CM/ECF.

Dated: September 30, 2008.
Clifford J. White, III,

Director, Executive Office for United States
Trustees.

[FR Doc. E8-23700 Filed 10-6—08; 8:45 am]
BILLING CODE 4410-40-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2509

RIN 1210-AB22

Amendment to Interpretive Bulletin
95—1

AGENCY: Employee Benefits Security
Administration, Department of Labor.

ACTION: Final rule.

SUMMARY: This document contains a
final rule that amends Interpretive
Bulletin 95—1 to limit the application of
the Bulletin to the selection of annuity
providers for defined benefit plans. Also
appearing in today’s Federal Register is
a final regulation, entitled “Selection of
Annuity Providers—Safe Harbor for
Individual Account Plans”’, which
establishes a safe harbor for the
selection of annuity providers for the
purpose of benefit distributions from
individual account plans covered by
title I of the Employee Retirement
Income Security Act (ERISA). The
amendment to Interpretive Bulletin 95—
1, as well as the safe harbor for annuity
selections, will affect plan sponsors and
fiduciaries of individual account plans,
and the participants and beneficiaries
covered by such plans.

DATES: This final rule is effective on
December 8, 2008.

FOR FURTHER INFORMATION CONTACT:
Janet A. Walters or Allison E. Wielobob,
Office of Regulations and
Interpretations, Employee Benefits
Security Administration, U.S.
Department of Labor, Washington, DC
20210, (202) 693-8510. This is not a
toll-free number.

SUPPLEMENTARY INFORMATION:
A. Background

In 1995, the Department issued
Interpretive Bulletin 95-1 (29 CFR
2509.95-1) (the IB), providing guidance
concerning the fiduciary standards
under Part 4 of Title I of ERISA
applicable to the selection of annuity
providers for purposes of pension plan
benefit distributions. In general, the IB
makes clear that the selection of an
annuity provider in connection with
benefit distributions is a fiduciary act
governed by the fiduciary standards of
section 404(a)(1), including the duty to
act prudently and solely in the interest
of the plan’s participants and
beneficiaries. In this regard, the IB
provides that plan fiduciaries must take
steps calculated to obtain the safest
annuity available, unless under the
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circumstances it would be in the
interest of the participants and
beneficiaries to do otherwise. The IB
also provides that fiduciaries must
conduct an objective, thorough and
analytical search for purposes of
identifying providers from which to
purchase annuities and sets forth six
factors that should be considered by
fiduciaries in evaluating a provider’s
claims paying ability and
creditworthiness.

In Advisory Opinion 2002—14A (Dec.
18, 2002) the Department expressed the
view that the general fiduciary
principles set forth in the IB with regard
to the selection of annuity providers
apply equally to defined benefit and
defined contribution plans. The opinion
recognized that, the selection of annuity
providers by the fiduciary of a defined
contribution plan would be governed by
section 404(a)(1) and, therefore, such
fiduciary, in evaluating claims paying
ability and creditworthiness of an
annuity provider, should take into
account the six factors set forth in 29
CFR 2509.95-1(c).

During 2005, the ERISA Advisory
Council created the Working Group on
Retirement Distributions & Options to
study, in part, the nature of the
distribution options available to
participants of defined contribution
plans. In November 2005, after public
hearings and testimony, the Advisory
Council issued a report, entitled Report
of the Working Group on Retirement
Distributions & Options,? concluding
that many defined contribution plan
distributions tend to be paid out in
lump sums which “expose retirees to a
wide range of risks including the
possibility of outliving assets,
investment losses, and inflation risk.”
The Advisory Council recommended
that the Department revise the IB to
facilitate the availability of annuity
options in defined contribution plans.

The Pension Protection Act of 2006
(the PPA) (Pub. L. 109-280, 120 Stat.
780) was enacted on August 17, 2006.
Section 625 of the PPA directs the
Secretary to issue final regulations
within one year of the date of
enactment, clarifying that the selection
of an annuity contract as an optional
form of distribution from an individual
account plan is not subject to the safest
available annuity standard under the IB
and is subject to all otherwise
applicable fiduciary standards. On
September 12, 2007, the Department
published an interim final regulation

1 A copy of the Report can be found on the About
EBSA page under the heading ERISA Advisory
Council at http://www.dol.gov/ebsa/publications/
AC 1105A report.html.

(72 FR 52004) limiting the scope of
Interpretive Bulletin 951, relating to
the selection of annuity providers, to
defined benefit plans, as directed by
section 625 of the Pension Protection
Act of 2006 (the PPA) (Pub. L. 109-280,
120 Stat. 780). The Department did not
receive any comments on that interim
final rule and is issuing that rule in
final. Set forth below is an overview of
the final rule. The Department is also
adopting a final regulation, published in
today’s Federal Register, which
establishes a safe harbor for the
selection of annuity providers for the
purpose of benefit distributions from
individual account plans covered by
title I of ERISA.

B. Overview of Final Rule

In order to implement the
Congressional mandate of section 625 of
the PPA and to eliminate any confusion
regarding the applicability of the
fiduciary standards set forth in IB 95—

1 to the selection of annuity providers
for the purpose of benefit distributions
from individual account plans, the
Department is amending the IB to
provide that it applies only to the
selection of annuity providers for the
purpose of benefit distributions from a
defined benefit pension plan.

C. Effective Date

This final rule is effective 60 days
after the date of publication in the
Federal Register.

D. Regulatory Impact Analysis
Executive Order 12866 Statement

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a ““significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as ““economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or

the principles set forth in the Executive
Order. Pursuant to the terms of the
Executive Order, it has been determined
that this action is not ““significant”
within the meaning of section 3(f) of the
Executive Order, and, therefore, is not
subject to review by OMB.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Section 604 of
the RFA requires that the agency present
a final regulatory flexibility analysis in
the publication of the notice of final
rulemaking describing the impact of the
rule on small entities. The Department
has considered the likely impact of the
final rule on small entities in
connection with its assessment under
Executive Order 12866, described
above, and believes this rule will not
have a significant impact on a
substantial number of small entities. See
notice of final rulemaking appearing in
today’s Federal Register entitled
“Selection of Annuity Providers—Safe
Harbor for Individual Account Plans.”

Paperwork Reduction Act

This rulemaking is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 301 et
seq.) because it does not contain
“collection of information”
requirements as defined in 44 U.S.C.
3502(3). Accordingly, this final rule is
not being submitted to the OMB for
review under the Paperwork Reduction
Act.

Congressional Review Act

The final rule being issued here is
subject to the provisions of the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and will be
transmitted to Congress and the
Comptroller General for review. The
final rule is not a “major rule” as that
term is defined in 5 U.S.C. 804, because
it does not result in (1) an annual effect
on the economy of $100 million or
more; (2) a major increase in costs or
prices for consumers, individual
industries, or Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
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enterprises to compete with foreign-
based enterprises in domestic and
export markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), the final rule does not include
any Federal mandate that may result in
expenditures by State, local, or tribal
governments, or impose an annual
burden exceeding $100 million on the
private sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires Federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
does not have federalism implications
because it has no substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of Titles I and IV of
ERISA supersede any and all laws of the
States as they relate to any employee
benefit plan covered under fundamental
provisions of the statute with respect to
employee benefit plans, and as such
would have no implications for the
States or the relationship or distribution
of power between the national
government and the States.

List of Subjects in 29 CFR Part 2509

Employee benefit plans, Pensions.

m For the reasons set forth in the
preamble, the Department amends
Chapter XXV of Title 29 of the Code of
Federal Regulations as follows:

PART 2509—INTERPRETIVE
BULLETINS RELATING TO THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

m 1. The authority citation for part 2509
is revised to read as follows:

Authority: 29 U.S.C. 1135. Secretary of

Labor’s Order 1-2003, 68 FR 5374 (Feb. 3,
2003). Sections 2509.75-10 and 2509.75-2

issued under 29 U.S.C. 1052, 1053, 1054. Sec.

2509.75-5 also issued under 29 U.S.C. 1002.
Sec. 2509.95—1 also issued under sec. 625,
Pub. L. 109-280, 120 Stat. 780.

m 2. Section 2509.95-1 is amended by
revising the section heading and
paragraph (a) to read as follows:

§2509.95-1 Interpretive bulletin relating to
the fiduciary standards under ERISA when
selecting an annuity provider for a defined
benefit pension plan.

(a) Scope. This Interpretive Bulletin
provides guidance concerning certain
fiduciary standards under part 4 of title
I of the Employee Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C.
1104-1114, applicable to the selection
of an annuity provider for the purpose
of benefit distributions from a defined
benefit pension plan (hereafter “pension
plan”) when the pension plan intends to
transfer liability for benefits to an
annuity provider. For guidance
applicable to the selection of an annuity
provider for benefit distributions from
an individual account plan see 29 CFR
2550.404a—4.

* * * * *

Signed at Washington, DC, this 29th day of
September, 2008.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E8-23433 Filed 10-6—08; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550

RIN 1210-AB19

Selection of Annuity Providers—Safe
Harbor for Individual Account Plans

AGENCY: Employee Benefits Security
Administration, Department of Labor.
ACTION: Final rule.

SUMMARY: This document contains a
final regulation that establishes a safe
harbor for the selection of annuity
providers for the purpose of benefit
distributions from individual account
plans covered by title I of the Employee
Retirement Income Security Act
(ERISA). This regulation will affect plan
sponsors and fiduciaries of individual
account plans and the participants and
beneficiaries covered by such plans.
Also appearing in today’s Federal
Register is a final rule amending
Interpretive Bulletin 95—1 to limit the
application of the Bulletin to the
selection of annuity providers for
defined benefit plans.

DATES: This final rule is effective on
December 8, 2008.

FOR FURTHER INFORMATION CONTACT:
Janet A. Walters or Allison E. Wielobob,
Office of Regulations and
Interpretations, Employee Benefits
Security Administration, U.S.
Department of Labor, Washington, DC
20210, (202) 693—8510. This is not a
toll-free number.

SUPPLEMENTARY INFORMATION:
A. Background

On September 12, 2007, the
Department published an interim final
regulation (72 FR 52004) limiting the
scope of Interpretive Bulletin 95-1,
relating to the selection of annuity
providers, to defined benefit plans, as
directed by section 625 of the Pension
Protection Act of 2006 (the PPA) (Pub.
L. 109-280, 120 Stat. 780). On the same
date, the Department published a
proposed rule (72 FR 52021) that would
establish a safe harbor for the selection
of annuity providers for individual
account plans. The Department received
10 comment letters in response to its
request for comments. Set forth below is
an overview of the final rule and the
public comments submitted on the
proposed rule. A final rule amending
Interpretive Bulletin 95-1 also appears
in today’s Federal Register.

B. Overview of Final Rule and
Comments

As discussed below, the substance of
the final rule is very similar to the
Department’s proposed rule. The
Department, however, has made
changes to the proposed rule that clarify
and simplify the safe harbor conditions,
consistent with the suggestions of the
commenters.

Scope of the Final Rule

Although restructured to simplify and
clarify the rule, paragraph (a)(1) of
§ 2550.404a—4 of the final rule, like the
proposed rule, describes the scope of
the regulation. As described in
paragraph (a)(1) of the final rule, the
regulation establishes a safe harbor for
satisfying the fiduciary duties under
section 404(a)(1)(B) of ERISA in
selecting an annuity provider and
contract for benefit distributions from
an individual account plan. Paragraph
(a)(1) also includes a reference to
§ 2509.95—-1 for guidance concerning the
selection of annuity providers for
defined benefit plans.

Several commenters expressed
concerns about a safe harbor structure.
Some suggested that a safe harbor is
inconsistent with the prudent person
standard and that the prudent person
standard alone would more effectively
reduce impediments to annuities as a
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distribution option under an individual
account plan.

Other commenters asserted that the
regulation should explicitly state that
the generally applicable fiduciary
standards apply outside the safe harbor
and that a fiduciary can discharge its
fiduciary duties in ways other than
those prescribed by the regulation. In
this regard, some commenters expressed
concerns that fiduciaries may believe
that they must meet the safe harbor
conditions in order to satisfy their
fiduciary duties if the regulation is not
clearly identified as a safe harbor.
Others argued that the safe harbor has
the effect of establishing a heightened
standard of review for the selection and
monitoring of annuities that is unduly
stringent and has limited relevance to
many annuity investment and
distribution options.

After careful consideration of these
comments, the Department continues to
believe that the safe harbor criteria will
be useful to many plan fiduciaries when
selecting annuity providers and
contracts. The Department agrees,
however, that a clearer statement
concerning the nature of the safe harbor
would be beneficial. Accordingly, the
Department has modified paragraph (a)
of the safe harbor to add new
subparagraph (a)(2), clarifying that the
regulation does not establish minimum
requirements or the exclusive means for
satisfying the responsibilities under
section 404(a)(1)(B) of ERISA with
respect to the selection of an annuity
provider or contract for benefit
distributions. Further, in an effort to
minimize confusion concerning the
scope of the safe harbor, as well as to
simplify the regulation generally, the
Department has eliminated paragraph
(b) of the proposal, which discussed the
general fiduciary standards of section
404(a)(1).

Safe Harbor

Paragraph (b) of § 2550.404a—4 of the
final rule sets forth the conditions of the
safe harbor. While the conditions for
relief under the final safe harbor
regulation are essentially the same as
those contained in the proposal, some
changes have been made to the ordering
and language of the conditions for
purposes of clarifying and simplifying
the overall regulation.

As with the proposal, the first
condition for safe harbor relief is that
the plan fiduciary engage in an
objective, thorough and analytical
search for the purpose of identifying
and selecting providers from which to
purchase annuities. See paragraph (b)(1)
of § 2550.404a—4 of the final rule.
Consistent with other guidance from the

Department, this process must avoid self
dealing, conflicts of interest or other
improper influence, and should, to the
extent feasible, involve consideration of
competing annuity providers.

Paragraph (b)(2) of the final rule,
consistent with the proposal, requires
that the fiduciary appropriately consider
information sufficient to assess the
ability of the annuity provider to make
all future payments under the annuity
contract.

Paragraph (b)(3), requires that the
fiduciary appropriately consider the
cost of the annuity contract, including
fees and commissions, in relation to the
benefits and administrative services to
be provided under the contract. This
paragraph is also consistent with the
proposal, except that a reference to ““fees
and commissions” has been added to
emphasize their importance to the
fiduciary’s decision making process.

Paragraph (b)(4), also like the
proposal, requires that the fiduciary
appropriately conclude that, at the time
of the selection, the annuity provider is
financially able to make all future
payments under the annuity contract
and the cost of the annuity contract is
reasonable in relation to the benefits
and services to be provided under the
contract.

Paragraph (b)(5) provides that, if
necessary, the fiduciary should consult
with an appropriate expert or experts for
purposes of complying with the
requirements of the safe harbor as set
forth in paragraph (b). The proposal
included as a condition that a fiduciary
appropriately determine either that he
or she had, at the time of the selection,
the appropriate expertise to evaluation
the selection of an annuity provider or
that the advice of a qualified,
independent expert was necessary. A
number of commenters expressed
concern that this requirement, as
framed, would require all employers to
engage independent experts to conduct
an analysis of the provider and contract,
even those that believed they had the
requisite knowledge to make a prudent
decision. Commenters believed this
would be a particularly onerous
requirement for small employers. As
modified, the regulation makes clear
that engaging an independent expert is
not required in all cases. Rather,
whether and to what extent, if at all, an
expert may be needed is a determination
to be made by the plan fiduciary taking
into account what, if any, assistance the
fiduciary needs to satisfy the conditions
in paragraphs (b)(1)—(4) of the
regulation.

Paragraph (c)(2) of the proposed
regulation provided additional guidance
concerning what information a fiduciary

should consider in meeting the
requirements for the safe harbor. A
number of commenters argued that the
provisions of paragraph (c)(2) were
duplicative, confusing and unnecessary.
The Department agrees that the
paragraph, as part of the safe harbor, is
not necessary and, in some instances,
may be confusing. Accordingly, the final
safe harbor does not include the listing
of supplemental considerations set forth
in paragraph (c)(2) of the proposal.

The Department believes that the
general safe harbor conditions in the
final regulation will be more useful for
fiduciaries. Further, although an
annuity provider’s ratings by insurance
ratings services are not part of the final
safe harbor, in many instances,
fiduciaries may want to consider them,
particularly if the ratings raise questions
regarding the provider’s ability to make
future payments under the annuity
contract. The Department also believes
that some information regarding
additional protections that might be
available through a state guaranty
association for an annuity provider also
would be useful information to a plan
fiduciary, even if limited to that
information which is generally available
to the public and easily accessible
through such associations, state
insurance departments, or elsewhere.

Time of Selection

Commenters expressed concern that
plan fiduciaries would have to comply
with the conditions of the proposed safe
harbor merely because they offered
investment options through an annuity
contract, without regard to whether a
participant or plan fiduciary actually
exercised the annuity feature of the
contract. If so, commenters argued,
investment products offered by insurers
would be subject to what they perceived
as a different, if not higher, fiduciary
standard than that applied to the
selection of other investment products.
The Department does not intend, by
virtue of the safe harbor, to establish
different fiduciary standards for the
selection of investment products.
Rather, the safe harbor conditions apply
solely to a fiduciary’s decision to
purchase a distribution annuity for an
individual account plan. To clarify this
point, the final regulation includes a
new paragraph (c) that affords plan
fiduciaries flexibility concerning when
they must meet the safe harbor
conditions in order to take advantage of
the safe harbor. Paragraph (c)(1) of the
final regulation provides that, under the
safe harbor, the time of selection may be
the time that the fiduciary selects the
annuity provider and contract for
distribution of benefits to a specific
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participant or beneficiary. Paragraph
(c)(2) provides, in the alternative, that
the fiduciary may meet the safe harbor
conditions when the fiduciary selects an
annuity provider to provide annuity
contracts at future dates to participants
or beneficiaries, provided that the
selecting fiduciary periodically reviews
the continuing appropriateness of the
conclusion that the annuity provider is
financially able to make all future
payments under the annuity contract
and the cost of the annuity contract is
reasonable in relation to the benefits
and services to be provided under the
contract, taking into account the factors
described in paragraphs (b)(2), (3) and
(5) of § 2550.404a—4 of the final rule. For
purposes of paragraph (c)(2), a fiduciary
is not required to review the
appropriateness of this conclusion with
respect to any annuity contract
purchased for any specific participant or
beneficiary.

C. Effective Date

This final regulation will be effective
60 days after the date of its publication
in the Federal Register.

D. Regulatory Impact Analysis
Executive Order 12866 Statement

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a ““significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as ““economically
significant”’); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Pursuant to the terms of the
Executive Order, it has been determined
that this action is not ““significant”
within the meaning of section 3(f) of the
Executive Order, and, therefore, is not
subject to review by OMB.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Section 604 of
the RFA requires that the agency present
a final regulatory flexibility analysis of
the publication of the notice of final
rulemaking describing the impact of the
rule on small entities. The Department
has considered the likely impact of the
final rule on small entities in
connection with its assessment under
Executive Order 12866, described
above, and believes this rule will not
have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act

This rulemaking is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 301 et
seq.), because it does not contain
“collection of information”
requirements as defined in 44 U.S.C.
3502(3). Accordingly, the final rule is
not being submitted to the OMB for
review under the Paperwork Reduction
Act.

Congressional Review Act

This notice of final rulemaking is
subject to the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.) and therefore
has been transmitted to the Congress
and the Comptroller General for review.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), the final rule does not include
any Federal mandate that may result in
expenditures by State, local, or tribal
governments, or impose an annual
burden exceeding $100 million on the
private sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires Federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
does not have federalism implications

because it has no substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of Titles I and IV of
ERISA supersede any and all laws of the
States as they relate to any employee
benefit plan covered under ERISA. The
requirements implemented in the final
rule do not alter the fundamental
provisions of the statute with respect to
employee benefit plans, and as such
would have no implications for the
States or the relationship or distribution
of power between the national
government and the States.

List of Subjects in 29 CFR Part 2550

Annuities, Employee benefit plans,
Fiduciaries, Pensions.

m For the reasons set forth in the
preamble, the Department amends
Chapter XXV of Title 29 of the Code of
Federal Regulations as follows:

Title 29—Labor

SUBCHAPTER F—FIDUCIARY
RESPONSIBILITY UNDER THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF
1974

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

m 1. The authority citation for Part 2550
is revised to read as follows:

Authority: 29 U.S.C. 1135; and Secretary of
Labor’s Order No. 1-2003, 68 FR 5374 (Feb.
3, 2003). Sec. 2550.401c—1 also issued under
29 U.S.C. 1101. Sec. 2550.404a—1 also issued
under sec. 657, Pub. L. 107-16, 115 Stat. 38.
Sections 2550.404c—1 and 2550.404c—5 also
issued under 29 U.S.C. 1104. Sec. 2550.408b—
1 also issued under 29 U.S.C. 1108(b)(1) and
sec. 102, Reorganization Plan No. 4 of 1978,

5 U.S.C. App. 1. Sec. 2550.408b—19 also
issued under sec. 611, Pub. L. 109-280, 120
Stat. 780, 972, and sec. 102, Reorganization
Plan No. 4 of 1978, 5 U.S.C. App. 1. Sec.
2550.412-1 also issued under 29 U.S.C. 1112.

m 2. Add § 2550.404a—4 to read as
follows:

§2550.404a-4 Selection of annuity
providers—safe harbor for individual
account plans.

(a) Scope. (1) This section establishes
a safe harbor for satisfying the fiduciary
duties under section 404(a)(1)(B) of the
Employee Retirement Income Security
Act of 1974 (ERISA), 29 U.S.C. 1104—
1114, in selecting an annuity provider
and contract for benefit distributions
from an individual account plan. For
guidance concerning the selection of an
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annuity provider for defined benefit
plans see 29 CFR 2509.95-1.

(2) This section sets forth an optional
means for satisfying the fiduciary
responsibilities under section
404(a)(1)(B) of ERISA with respect to the
selection of an annuity provider or
contract for benefit distributions. This
section does not establish minimum
requirements or the exclusive means for
satisfying these responsibilities.

(b) Safe harbor. The selection of an
annuity provider for benefit
distributions from an individual
account plan satisfies the requirements
of section 404(a)(1)(B) of ERISA if the
fiduciary:

(1) Engages in an objective, thorough
and analytical search for the purpose of
identifying and selecting providers from
which to purchase annuities;

(2) Appropriately considers
information sufficient to assess the
ability of the annuity provider to make
all future payments under the annuity
contract;

(3) Appropriately considers the cost
(including fees and commissions) of the
annuity contract in relation to the
benefits and administrative services to
be provided under such contract;

(4) Appropriately concludes that, at
the time of the selection, the annuity
provider is financially able to make all
future payments under the annuity
contract and the cost of the annuity
contract is reasonable in relation to the
benefits and services to be provided
under the contract; and

(5) If necessary, consults with an
appropriate expert or experts for
purposes of compliance with the
provisions of this paragraph (b).

(c) Time of selection. For purposes of
paragraph (b) of this section, the “time
of selection” may be either:

(1) The time that the annuity provider
and contract are selected for distribution
of benefits to a specific participant or
beneficiary; or

(2) The time that the annuity provider
is selected to provide annuity contracts
at future dates to participants or
beneficiaries, provided that the selecting
fiduciary periodically reviews the
continuing appropriateness of the
conclusion described in paragraph (b)(4)
of this section, taking into account the
factors described in paragraphs (b)(2),
(3) and (5) of this section. For purposes
of this paragraph (c)(2), a fiduciary is
not required to review the
appropriateness of this conclusion with
respect to any annuity contract
purchased for any specific participant or
beneficiary.

Signed at Washington, DC, this 29th day of
September, 2008.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E8—23427 Filed 10-6—08; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550

RIN 1210-AB17

Statutory Exemption for Cross-Trading
of Securities

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Final rule.

SUMMARY: This document contains a
final rule that implements the content
requirements for the written cross-
trading policies and procedures
required under section 408(b)(19)(H) of
the Employee Retirement Income
Security Act of 1974 (ERISA or the Act).
Section 611(g) of the Pension Protection
Act of 2006, Public Law No. 109-280,
120 Stat. 780, 972, amended section
408(b) of ERISA by adding a new
subsection (19) that exempts the
purchase and sale of a security between
a plan and any other account managed
by the same investment manager if
certain conditions are satisfied. Among
other requirements, section
408(b)(19)(H) stipulates that the
investment manager must adopt, and
effect cross-trades in accordance with,
written cross-trading policies and
procedures that are fair and equitable to
all accounts participating in the cross-
trading program. This final rule affects
employee benefit plans, investment
managers, plan fiduciaries and plan
participants and beneficiaries.

DATES: Effective Date: This final rule is
effective February 4, 2009.

FOR FURTHER INFORMATION CONTACT: G.
Christopher Cosby or Brian Buyniski,
Office of Exemption Determinations,
Employee Benefits Security
Administration, Room N-5700, U.S.
Department of Labor, Washington, DC
20210, telephone (202) 693—8540. This
is not a toll-free number.
SUPPLEMENTARY INFORMATION:

A. Background

Section 611(g)(1) of the Pension
Protection Act of 2006, Public Law No.
109-280, 120 Stat. 780, 972 (PPA),
which was enacted on August 17, 2006,

amended ERISA by adding a new
section 408(b)(19), which exempts from
the prohibitions of sections 406(a)(1)(A)
and 406(b)(2) of the Act those
transactions involving the purchase and
sale of a security between a plan and
any other account managed by the same
investment manager, provided that
certain conditions are satisfied.! Among
other requirements, an investment
manager must adopt, and cross-trades
must be effected in accordance with,
written cross-trading policies and
procedures that are fair and equitable to
all accounts participating in the cross-
trading program. The policies and
procedures must include descriptions of
(i) the investment manager’s policies
and procedures relating to pricing, and
(ii) the investment manager’s policies
and procedures for allocating cross-
trades in an objective manner among
accounts participating in the cross-
trading program.

The investment manager also must
designate an individual (a compliance
officer) who is responsible for
periodically reviewing purchases and
sales of securities made pursuant to the
exemption to ensure compliance with
the foregoing policies and procedures.
Following such review, the compliance
officer must provide, on an annual
basis, a written report describing the
steps performed during the course of the
review, the level of compliance with the
foregoing policies and procedures, and
any specific instances of
noncompliance. The report must be
provided to the plan fiduciary who
authorized the cross-trading no later
than 90 days following the period to
which it relates. Additionally, the
written report must notify the plan
fiduciary of the plan’s right to terminate
participation in the investment
manager’s cross-trading program at any
time and must be signed by the
compliance officer under penalty of
perjury.

Section 611(g)(3) of the PPA provides
that the Secretary of Labor, after
consultation with the Securities and
Exchange Commission (SEC), shall, no
later than 180 days after the date of the
enactment of the PPA, issue regulations

1Section 611(g)(2) of the PPA added a parallel
provision under the Internal Revenue Code of 1986
(Code), section 4975(d)(22), which provides relief
from the prohibitions described in section 4975(c)
of the Code in connection with the cross-trading of
securities. Under Reorganization Plan No. 4 of 1978,
effective December 31, 1978 (5 U.S.C. App. 214
(2000)), the authority of the Secretary of the
Treasury to issue interpretations regarding section
4975 of the Code has been transferred, with certain
exceptions not here relevant, to the Secretary of
Labor, and the Secretary of the Treasury is bound
by the interpretations of the Secretary of Labor
pursuant to such authority.
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regarding the content of the written
policies and procedures required to be
adopted by an investment manager in
order for such manager to qualify for
relief under section 408(b)(19) of the
Act. Section 611(h) of the PPA provides
that the amendments made by section
611 of the PPA shall apply to
transactions occurring after the date of
enactment of the PPA. In accordance
with section 611(g)(3) of the PPA, the
Department of Labor (the Department)
published an interim final rule on
Monday, February 12, 2007 (72 FR
6473) in the Federal Register for public
comment. The Department received 4
comment letters in response to its
request for comments. Submissions are
available for review under Public
Comments on the Laws & Regulations
page of the Department’s Employee
Benefits Security Administration Web
site at http://www.dol.gov/ebsa.

Set forth below is an overview of the
final rule, along with a discussion of the
public comments submitted on the
interim final rule.

B. Overview of Final Rule and
Comments

1. General

Paragraph (a) of the final rule
describes the general requirement of
section 408(b)(19)(H) of the Act, which
requires investment managers to adopt,
and effect cross-trades in accordance
with, written cross-trading policies and
procedures that are fair and equitable to
all accounts participating in the cross-
trading program. The policies and
procedures must include: (i) A
description of the investment manager’s
pricing policies and procedures, and (ii)
the investment manager’s policies and
procedures for allocating cross-trades in
an objective manner among accounts
participating in the cross-trading
program.

Paragraph (a)(3) of the interim final
rule stated that section 408(b)(19)(D) of
the Act requires that a plan fiduciary for
each plan participating in the cross-
trades receive in advance of any cross-
trades disclosure regarding the
conditions under which the cross-trades
may take place in a document that is
separate from any other agreement or
disclosure involving the asset
management relationship. The interim
final rule required that the disclosure
contain a statement that any investment
manager participating in a cross-trading
program will have a potentially
conflicting division of loyalties and
responsibilities to the parties involved
in any cross-trade transaction. In the
interest of clarity, the Department has
determined to delete this statement from

the interim final rule and to amend the
policies and procedures under
paragraph (b)(3)(i)(D) of the final rule to
require that the policies and procedures
contain a statement regarding a
manager’s conflicting loyalties and
responsibilities to the parties to the
cross-trade transaction and a description
of how the investment manager will
mitigate such conflicts.2

Paragraph (a)(4) of the final rule, like
paragraph (a)(4) of the interim final rule,
states that the standards set forth in the
final rule apply solely for purposes of
determining whether an investment
manager’s written policies and
procedures satisfy the content
requirements of section 408(b)(19)(H) of
the Act. Accordingly, such standards
shall not apply in determining whether,
or to what extent, the investment
manager satisfies the other requirements
for relief under section 408(b)(19) of the
Act.3

2. Content of Policies and Procedures—
§2550.408(b)-19(b)(3)(1)

Paragraph (b)(3) of the final rule, like
the interim final rule, sets forth the
content requirements of the written
cross-trading policies and procedures
that must be adopted by the investment
manager, and provided to the plan
fiduciary prior to authorizing cross-
trading in order for transactions to
qualify for relief under section
408(b)(19) of the Act. Paragraph (b)(3)(i)
provides that an investment manager’s
policies and procedures must be fair
and equitable to all accounts
participating in its cross-trading
program and reasonably designed to
ensure compliance with the
requirements of section 408(b)(19)(H) of
the Act.

Several commenters requested
additional clarification and guidance
concerning the policies and procedures
to be followed by investment managers
in connection with cross-trades under
§ 2550.408b—19(b)(3)(1) of the interim
final rule. One commenter
recommended that the interim final rule
be revised to ensure that investment
managers will not be subject to cross-
trading disclosure requirements that are
more extensive than those currently

2The policies and procedures containing the
disclosure statement must be provided to the plan
fiduciary that authorized the plan to participate in
the investment manager’s cross-trading program in
advance of any cross-trade. For a further
explanation of this amendment, see the discussion
of paragraph (b)(3)(i)(D) under the heading 2.
Content of Policies and Procedures—§ 2550.408(b)-
19(b)(3)(i), below.

31In this regard, the Department notes that the
investment manager’s cross-trading program may
also be subject to the requirements of applicable
Federal securities laws.

applicable to registered investment
advisers to mutual funds under SEC
Rule 17a-7, issued under the
Investment Company Act of 1940.4 The
commenter argued that many of the
provisions of the PPA regarding cross-
trading are substantially similar to the
provisions of Rule 17a-7, and that the
Department and SEC share the same
underlying policy considerations
regarding cross-trade transactions.
Therefore, the commenter concluded
that the final rule should be consistent
with, and comparable to, the Rule 17a—
7 cross-trading provisions and any
inconsistencies and additional
disclosure obligations should be
eliminated from the interim final rule to
the extent possible. One commenter
opined that, to the extent that some
investment managers execute cross-
trades on behalf of both mutual funds
and pension plans, the imposition of
this requirement would prove
administratively burdensome insofar as
it would require managers to adopt
different cross-trading policies and
procedures for different clients.

Another commenter suggested that
the Department establish a ““safe harbor”
provision in the final rule whereby the
adoption of a fair allocation rule for
cross-trades that meets the requirements
of the Investment Company Act of 1940
would automatically satisfy the
requirements of the statutory
exemption.

The Department has not adopted the
commenters’ suggestions in light of the
significant differences between Rule
17a-7 and the statutory exemption. The
Department recognizes that Congress
modeled certain aspects of the cross-
trading statutory exemption on Rule
17a-7. For example, both Rule 17a-7
and ERISA section 408(b)(19) limit
cross-trades to purchases or sales for
cash of securities for which market
quotations are readily available. In
addition, the transactions must be
effected at the independent current
market price of the security as described
in Rule 17a—7(b) and no brokerage
commissions or fees (except for
customary transfer fees) may be paid in
connection with the transactions.

Rule 17a-7, however, places primary
responsibility on the mutual fund’s
board of directors (a majority of whom
must be independent of the mutual
fund) to adopt the mutual fund’s cross-
trading policies and procedures, to
make and approve changes as the board
deems necessary, and to determine no
less frequently than quarterly that all
purchases and sales during the
preceding quarter were effected in

417 CFR 270.17a-7.
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compliance with the policies and
procedures. In contrast, ERISA section
408(b)(19) requires the investment
manager to adopt the written cross-
trading policies and procedures and to
effect cross-trades in accordance with
such procedures.

In recognition of the differences
between mutual funds and ERISA-
covered employee benefit plans, the
statutory exemption requires the
investment manager to appoint a
compliance officer to periodically
review purchases and sales to ensure
compliance with the cross-trading
policies and procedures adopted by the
manager. The statutory exemption also
adds the requirement that the
investment manager and compliance
officer provide detailed, advance and
periodic disclosures to the plan
fiduciary responsible for authorizing the
investment manager to engage in cross-
trading on the plan’s behalf. In effect,
the expanded role of the compliance
officer under ERISA section 408(b)(19),
coupled with more detailed disclosures
to the independent fiduciary, functions
in a manner similar to the mutual fund’s
board of directors under Rule 17a-7.
Accordingly, the Department has not
adopted the commenters’ suggestions.

Another commenter suggested that
the language of subsection (b)(3)(i) be
revised to read as follows:

(i) An investment manager’s policies and
procedures must be reasonably designed (1)
to ensure that the transactions entered into
pursuant to the policies and procedures are
fair and equitable to all accounts
participating in its cross-trading program and
(2) to ensure compliance with the
requirements of section 408(b)(19)(H) of the
Act and the requirements of this regulation.

The commenter stated that such a
modification would be desirable
because the fairness and equity of the
policies and procedures would be
evaluated, not on the basis of their
written terms, but rather on the basis of
the results of the cross-trades executed
pursuant to such terms. After
consideration of the comment, the
Department has determined not to adopt
the commenter’s suggestion. In the
Department’s view, the suggested
modification is inconsistent with
section 408(b)(19)(H) of the Act, which
requires an investment manager to
adopt and effect cross-trades in
accordance with written cross-trading
policies and procedures that are fair and
equitable to all accounts participating in
the cross-trading program.

Paragraph (b)(3)(i)(D) of the interim
final rule required an investment
manager’s cross-trading policies and
procedures to contain a description of
how the investment manager will

mitigate any conflicting loyalties and
responsibilities to the parties involved
in any cross-trade transaction. Several
commenters recommended the deletion
of this provision. They suggested that,
taken together, the remaining
requirements in the interim final rule
under § 2550.408b—19(b)(3)(i)—such as
the statement of policy describing the
criteria that will be applied by the
investment manager in determining that
the transaction is beneficial to both
parties to the cross-trade, the
requirement that cross-trades be effected
at the independent current market price
of the security, and the requirement that
cross-trading opportunities be allocated
in an objective and equitable manner—
are sufficient to mitigate such conflicts,
thus obviating the need for this
additional procedural requirement.

The Department has not adopted this
suggestion. The Department believes
that sole reliance upon an independent
current market price and an objective
allocation method will not reduce the
potential for abusive practices such as
“cherry picking” s or “dumping” ¢ of
securities among client accounts in a
manner designed to favor one account
over the other. The content
requirements in § 2550.408(b)—
19(b)(3)(i)(A) and (D) address these
potential abusive practices by requiring
the investment manager to adopt, and
adhere to, policies and criteria that are
designed to ensure that conflicts of
interest are mitigated. These provisions
also reinforce the general proposition
that, notwithstanding the relief
provided in ERISA section 408(b)(19),
the Act’s general standards of fiduciary
conduct apply to an investment
manager’s decision to cross-trade
securities on behalf of any plan. In this
regard, the Department has amended
paragraph (b)(3)(i)(D) of the final rule to
require that the policies and procedures
contain a statement regarding a
manager’s conflicting loyalties and
responsibilities 7 to the parties to the

5 “Cherry picking” of securities refers to a
practice where an investment manager with
discretion on both sides of a transaction utilizes
cross-trading to transfer particular securities from
less favored accounts to promote the interests of
more favored accounts.

6 “Dumping” of securities refers to a practice
where an investment manager with discretion on
both sides of a transaction utilizes cross-trading to
transfer particular securities to less favored
accounts to promote the interests of more favored
accounts.

7 The Department notes the deletion of the word
“potentially”” from the operative language of the
interim final rule in the phrase “potentially
conflicting loyalties and responsibilities”. The
Department believes that there is an inherent
conflict of interests when there is a common
investment manager for both sides of a transaction.
The Department has taken the position that, where

cross-trade transaction in addition to a
description of how the investment
manager will mitigate such conflicts.
One commenter suggested that the
policies and procedures should do more
than simply describe how conflicts will
be mitigated. The commenter suggested
that the rule be revised to require each
proposed transaction to be evaluated by
two qualified individuals employed at
the investment manager firm, each
acting for only one of the plans
involved, other than the individuals
who made the initial determination to
engage in the cross-trade under
consideration. According to the
commenter, this additional level of
review, even though not truly
independent because the individuals are
employees of the investment manager,
would provide additional protection.
The Department has not adopted this
suggestion because it would add
significant costs that could obviate the
financial advantages of cross-trading.

The same commenter suggested that
the rule should be modified to require
that the statement about potential
conflicts be prominently displayed in a
bold font sufficiently large (at least 14
point) to be distinguishable from the
rest of the text included in the
disclosure to the independent fiduciary.
In addition, the commenter suggested
that the Department consider requiring
the font size for the entire disclosure
statement to be no less than 12 point.
The final regulation does not include
this suggestion. The Department does
not believe that it is necessary to
provide a specific format for this
statement. Although the Department
believes that these statements in the
policies and procedures should be
prominently displayed in a manner that
will bring it to the attention of the
independent fiduciary, it does not
believe it is necessary to require a
specific font size.

3. Role and Responsibility of the
Compliance Officer—§ 2550.408b-
19(b)(3)(1)(F)

Paragraph (b)(3)(i)(F) of the final rule,
like the interim final rule, requires an
investment manager’s cross-trading
policies and procedures to identify the
compliance officer responsible for

an investment manager has investment discretion
with respect to both sides of a cross-trade of
securities and at least one side is an employee
benefit plan account, a violation of section 406(b)(2)
would occur. (See Complaint, Reich v. Strong
Capital Management, Inc., No. 96-C-0669, E.D.
Wis., June 6, 1996). The Department has also taken
the position that by representing the buyer on one
side and the seller on the other in a cross-trade, a
plan fiduciary acts on behalf of parties that have
interests adverse to each other. (See Complaint,
Strong Capital Management, Inc., supra).



Federal Register/Vol. 73, No. 195/ Tuesday, October 7, 2008/Rules and Regulations

58453

periodically reviewing the investment
manager’s compliance with section
408(b)(19)(H) of the Act and to include
a statement of the compliance officer’s
qualifications for this position.

Several commenters disagreed with
the interim final rule’s requirement that
each investment manager identify, by
name, the compliance officer who will
review the cross-trading program and
specify that individual’s qualifications
for the position. One commenter stated
that notifying all ERISA clients each
time the person with compliance
responsibilities changes is burdensome
and expensive, given that the
individuals performing these
compliance duties are replaced from
time to time. Such compliance
responsibilities, the commenter further
stated, are typically a matter of
corporate, rather that individual,
responsibility.

Another commenter agreed with the
Department’s position that the
compliance officer should be identified
and recommended that the
compensation paid to the compliance
officer should not be materially affected
by any trading resulting from the
transactions that are reviewed to ensure
the compliance officer’s independence.

The Department has determined not
to amend the regulation to adopt these
suggestions. In the Department’s view, it
is important for the plan fiduciary
authorizing a plan to engage in cross-
trading to know the identity and
qualifications of the compliance officer,
since this information could impact the
fiduciary’s decision to participate in an
investment manager’s cross-trading
program. Moreover, it may be useful for
the approving plan fiduciary to know
the extent of compliance officer
turnover in an investment manager’s
cross-trading program. The Department
believes that the benefits of providing
these disclosures to the authorizing plan
fiduciary outweigh any associated
burdens.

The Department has determined not
to amend the rule to provide that the
compensation paid to the compliance
officer should not be materially affected
by any trading resulting from the
transactions that are reviewed. In the
Department’s view, limitations on the
compliance officer’s compensation are
beyond the scope of this regulatory
proceeding. The Department believes
that section 408(b)(19)(I) of the Act,
which requires that the compliance
officer sign the annual report to the
authorizing plan fiduciary under
penalty of perjury, provides a sufficient
deterrent to ensure that the compliance
officer will act independently in
periodically reviewing purchases and

sales under the investment manager’s
cross-trading program.

Most of the commenters requested
that the Department clarify the role and
responsibilities of the compliance
officer under the rule. One commenter
suggested that the Department modify
the interim final rule to stipulate that,
in reviewing the cross-trading
transactions of an investment manager
who is also registered as an investment
adviser with the SEC, the compliance
officer may perform his or her duties in
a manner consistent with the SEC rules
regarding the role of a chief compliance
officer under the Investment Advisers
Act of 1940 and the Investment
Company Act of 1940. According to the
commenter, these rules permit a chief
compliance officer to rely upon others
(including independent third parties,
such as independent certified public
accounting firms) to carry out the
review of the adequacy and
effectiveness of the policies and
procedures, and do not require a review
of every cross-trade. The commenter
further suggested that the compliance
review mandated by ERISA section
408(b)(19)(I) should be subject to the
oversight of the designated compliance
officer, who, in turn, would be
permitted to delegate responsibility for
certain aspects of the review.

The Department has not adopted
these suggestions in the final rule. The
Department believes that the respective
roles of the chief compliance officer
under Rule 38a—1 of the Investment
Company Act of 1940 (17 CFR 270.38a—
1) and the compliance officer under the
cross-trading statutory exemption differ
in a number of respects. Under the
Investment Company Act, the chief
compliance officer is approved by, and
serves at the pleasure of, the mutual
fund’s board of directors (including a
majority of independent directors) and
can be removed by the board at any
time. The chief compliance officer also
must meet with the independent
directors at least once each year. On the
other hand, the compliance officer
under ERISA section 408(b)(19) is
designated by the investment manager,
and there is no direct parallel under
ERISA to the board of directors’
oversight. Moreover, the ERISA
compliance officer is responsible for the
periodic review of the cross-trades and
the preparation of the annual report that
must be furnished to the independent
fiduciary of each plan participating in
the cross-trading program. Although
nothing in the final rule prohibits a
compliance officer from delegating
certain aspects of its responsibilities
under ERISA section 408(b)(19)(I), the
compliance officer is ultimately

responsible for the review under penalty
of perjury.

Several of the commenters also
proposed that, rather than conducting a
review of each individual cross-trade,
the compliance officer should be
permitted to periodically assess the
overall effectiveness of the policies and
procedures through a representative
sampling of cross-trades. Although the
Department did not specifically address
this issue in the interim final rule, the
Department notes that nothing in the
final rule would preclude cross-trades
from being reviewed using an
appropriate sampling methodology
based upon the universe of cross-trades
effected by the investment manager
under the exemption, provided that the
sample methodology is disclosed in the
investment manager’s policies and
procedures. The Department expects
auditors to ensure that the sample
selected is an appropriate representation
of the total universe of transactions
engaged in over the entire test period.

4. Compliance Officer’s Review—
§2550.408b-19(b)(3)(i)(G)

In order to inform plan fiduciaries
regarding the scope of compliance
reviews conducted by the compliance
officer, paragraph (b)(3)(i)(G) of the final
rule, like the interim final rule, requires
the policies and procedures to contain
a statement describing whether such
review is limited to compliance with the
policies and procedures required
pursuant to ERISA section
408(b)(19)(H), or whether such review
extends to any determinations regarding
the overall level of compliance with the
other requirements of section 408(b)(19)
of the Act.

Two commenters expressed concern
about this provision. One commenter
stated that a compliance officer’s
performance of any review
responsibilities beyond assessing
compliance with the requirements of
ERISA section 408(b)(19)(H) would be
inconsistent with the extent of a
compliance officer’s duties under the
Investment Advisers Act of 1940.
Accordingly, the commenter
recommended that the interim final rule
be revised to limit the scope of the
officer’s review to the narrower
statutory provision. Another commenter
noted that the provision permitting the
compliance officer to review adherence
to the totality of the requirements
contained in section 408(b)(19) is
unnecessary and should be deleted.
According to the commenter, the
requirement that the policies and
procedures include a statement that the
review does not cover more than is
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required implies that the scope of the
review is somehow deficient.

The Department continues to believe
that disclosure of the scope of the
compliance officer’s review is an
important consideration that may
influence an authorizing fiduciary’s
determination of whether to participate,
or continue participation, in the
investment manager’s cross-trading
program. It also places the approving
plan fiduciary on notice of the extent to
which it may rely on the compliance
officer’s review in performing its
monitoring duties. Nonetheless, the
Department did not intend for such a
statement to imply that a review only
for compliance with the policies and
procedures described in section
408(b)(19)(H), as opposed to all
requirements of the statutory
exemption, would be deficient.
Therefore, the Department has modified
the final rule to require that the policies
and procedures only provide a
statement regarding the scope of the
compliance officer’s review. In order to
ensure that authorizing plan fiduciaries
are aware that the other conditions of
the statutory exemption also must be
satisfied, the final rule has been
modified further to require that the
policies and procedures include a
statement that the ERISA cross-trading
statutory exemption requires
satisfaction by the investment manager
of a number of objective conditions in
addition to the requirements that the
investment manager adopt and effect
cross-trades in accordance with written
cross-trading policies and procedures.

5. Definition of Investment Manager—
§2550.408b-19(c)(4)

Like the interim final rule, paragraph
(c)(4) of the final rule defines the term
“investment manager”’ by cross-
referencing the definition of such term
in section 3(38) of the Act. One
commenter stated that the final rule
would be a suitable regulatory vehicle
for the Department to clarify the term
“investment manager,” noting that the
definition in section 3(38) of the Act
excludes trustees. This commenter
maintained that the Department has
taken the view that the exclusion of
trustees generally from the section 3(38)
definition was not intended to exclude
bank trustees, such as collective trust
trustees or an institutional bank trustee
managing assets on a separate account
basis. Accordingly, the commenter
requested guidance from the
Department that would enable trustees
of bank collective trusts to use the cross-
trading exemption if the other
conditions of the statutory exemption
are met.

The Department reiterates that the
term “investment manager,” as used in
Title I of ERISA,8 is defined in ERISA
section 3(38) to mean, in pertinent part,
any fiduciary (other than a trustee or
named fiduciary, as defined in section
402(a)(2))—

(A) Who has the power to manage, acquire,
or dispose of any asset of a plan;

(B) who (i) is registered as an investment
adviser under the Investment Advisers Act of
1940[, 15 U.S.C. 80b-1 et seq.]; (ii) is not
registered as an investment adviser under
such Act by reason of paragraph (1) of section
203A(a) of such Act[, 15 U.S.C. 80b-3a(a)], is
registered as an investment adviser under the
laws of the State (referred to in such
paragraph (1)) in which it maintains its
principal office and place of business, and,
at the time the fiduciary last filed the
registration form most recently filed by the
fiduciary with such State in order to
maintain the fiduciary’s registration under
the laws of such State, also filed a copy of
such form with the Secretary; (iii) is a bank,
as defined in that Act; or (iv) is an insurance
company qualified to perform services
described in subparagraph (A) under the laws
of more than one State; and

(C) has acknowledged in writing that he is
a fiduciary with respect to the plan.

The Department has not adopted this
suggestion in the final rule because it is
inconsistent with the statutory
definition. However, the Department
notes that the parenthetical expression
“other than a trustee or named
fiduciary” in ERISA section 3(38) does
not preclude a trustee from serving as an
investment manager, so long as the
trustee meets the requirements set forth
in subsections (A), (B), and (C) of ERISA
section 3(38) and is formally appointed
as an investment manager by a named
fiduciary. (See DOL Advisory Opinion
77-69/70).

6. Additional Comments

Cross-Trades With Investment
Manager’s Affiliates

Several commenters requested that
the Department clarify the rule by
expressly permitting cross-trades
between the account of an investment
manager and the account of an
investment manager’s affiliate. One
commenter noted that many cross-
trading programs cover trades between
accounts of affiliated managers. For
example, a financial institution may
have separate investment adviser
subsidiaries managing mutual funds and
separate account investments, and a
trust company subsidiary managing
collective investment funds. To
facilitate cross-trading with client plans,

8 See ERISA sections 402(c)(3) and 403(a)(2)
regarding the appointment of an investment
manager.

the commenter urged the Department to
clarify that the purchase and sale of a
security between accounts managed by
the “same investment manager” in
ERISA section 408(b)(19) includes both
a single investment manager, as well as
affiliated investment managers, and that
the term “affiliate” encompasses an
entity controlling, controlled by, or
under common control with, the
investment manager. Another
commenter stated that, absent such
clarification, cross-trades involving plan
assets executed between the accounts of
an investment manager and its affiliate
could be construed to violate ERISA
section 406(b)(2).

In the Department’s view, securities
trades executed between an account
managed by an investment manager and
an account managed by an affiliate of
such manager are beyond the scope of
the statutory exemption. The
Department believes that the language of
ERISA section 408(b)(19), which
provides relief for any transaction
described in ERISA sections
406(a)(1)(A) and 406(b)(2) “involving
the purchase and sale of a security
between accounts managed by the same
investment manager,” only applies to
the purchase and sale of a security
between accounts managed by the same
investment management entity. In this
regard, the Department notes that an
investment manager’s exercise of
discretionary authority, on behalf of an
account it manages, to effect a purchase
or sale of a security with another
account over which an affiliate of the
manager exercises discretionary
authority would not, in itself, constitute
a violation of 406(b)(2) of ERISA.
However, a violation of ERISA’s
prohibited transaction provisions could
arise in operation if, in fact, there was
an agreement or understanding between
the affiliated entities to favor one
managed account at the expense of the
other account in connection with the
transaction. Finally, the Department
notes that individual portfolio managers
employed by the same investment
management entity may execute cross-
trades in accordance with the relief
provided by the statutory exemption.

Quarterly Report Under ERISA Section
408(b)(19)(F) and Annual Report Under
ERISA Section 408(b)(19)(I)

One commenter noted that the
regulation did not discuss the
investment manager’s quarterly report
required under ERISA section
408(b)(19)(F). The commenter requested
that the Department include a provision
in the final rule clarifying that the actual
names of the counterparties do not have
to be provided in the quarterly report,
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but that such parties could be identified
by type, i.e., endowment, insurance
company account, mutual fund, or other
institutional account. This commenter
expressed concern that without this
clarification, investment managers may
violate confidentiality provisions in
client contracts. The Department notes
that the interim final rule addressed the
content of the written cross-trading
policies and procedures that must be
adopted by the investment manager in
order to comply with the requirements
of the statutory exemption. However,
the interim final rule did not address
any issues related to the quarterly
report. In this regard, the Department
notes that the quarterly report described
in section 408(b)(19)(F) of the Act
requires detailed disclosures of all
cross-trades executed by the manager
during the quarter, including the parties
involved in the cross-trade. In light of
the language in the statutory exemption,
the Department does not concur with
the commenter’s suggested clarification.

Another commenter stated that the
rule should be expanded to address the
compliance officer’s annual report. The
commenter noted that the statutory
language requiring the report to provide
notification to the plan fiduciary of its
right to terminate participation in the
cross-trading program at any time is
very important. Therefore, the
commenter suggested that the opt out
language should be prominent and in a
bold font sufficiently large (at least 14
point) to be distinguishable from the
rest of the text included in the
disclosure. Although the Department
believes that the language in the annual
report regarding a fiduciary’s right to
terminate its participation in the cross-
trading program at any time should be
prominently displayed in a manner that
will bring it to the attention of the
independent fiduciary, it does not
believe that it is necessary to require a
specific font size.

Consequences of Non-Compliance With
Policies and Procedures

One commenter asked the Department
to clarify that non-compliance with the
policies and procedures mandated by
the interim final rule would not, in
itself, invalidate the applicability of the
statutory exemption to either a specific
cross-trade transaction or to any cross-
trades undertaken by a particular
investment manager. The commenter
expressed the view that Congress did
not intend that non-compliance with the
policies and procedures, in itself, would
cause the exemption not to be available
for cross-trades by a particular manager,
provided that the non-compliance did
not result in a failure to conform with

the conditions stipulated in ERISA
section 408(b)(19)(A) through (G). To
support this view, the commenter noted
that the annual compliance report
mandated in ERISA section 408(b)(19)(I)
requires only that instances of non-
compliance with the investment
manager’s policies and procedures be
reported to the plan fiduciary
authorizing the cross-trades. Following
receipt of this report, the authorizing
fiduciary would then make a
determination as to whether the non-
compliance warrants further action
(such as termination of the
authorization).

In response to the commenter’s
suggestion, the Department notes that
ERISA section 408(b)(19)(H) requires
that, in order for the exemption to
apply, the investment manager must
adopt, and cross-trades must be effected
in accordance with, written cross-
trading policies and procedures. It is the
Department’s view that the exemption
would be unavailable for any
transaction that was not effected in
accordance with cross-trading policies
and procedures that satisfy the
requirements of section 408(b)(19)(H)
and the regulations issued thereunder.
The Department is of the further view
that reporting instances of non-
compliance serves as a notice to the
plan fiduciary but does not relieve the
investment manager from the
responsibility to comply with the
requirements of the statutory
exemption. However, individual
instances of non-compliance with the
policies and procedures by the
investment manager would not, in itself,
render the statutory exemption
inapplicable to the investment
manager’s entire cross-trading program,
provided that the other cross-trading
transactions met all of the requirements
of section 408(b)(19) of the Act.

Application of Final Rule to Pooled
Investment Vehicles

Several commenters suggested
modification of the minimum plan asset
size required for participation in the
manager’s cross-trading program by
clarifying that the cross-trading
exemption is available to a common or
collective trust or other pooled
investment vehicle where at least one
participating plan has assets of at least
$100 million. One commenter stated
that this clarification should also extend
to master-feeder trust arrangements,
where the only investors in the
“master” collective trust (i.e., the entity
that would engage in cross-trades) are
other collective trusts. Under this
approach, subject to the requirement
that one of the participating “‘feeder”

trusts includes a plan with assets of at
least $100 million, the entire master
trust would be permitted to cross-trade
with the consent of an authorizing
fiduciary of the $100 million plan.
According to the commenter, absent
such clarification, a plan that meets the
$100 million minimum asset
requirement may not be able to utilize
the cross-trading exemption where it
participates in such a collective trust or
other pooled investment vehicle.

Another commenter suggested that
the final regulation should clarify that a
pooled fund is eligible to use the
statutory exemption if ERISA-covered
plans with more than $100 million in
assets hold 50 percent or more of the
units of such pooled investment fund.
Plans would have the option not to
invest in pooled investment funds that
intend to engage in cross-trading or to
withdraw from the fund if the cross-
trading program begins after the plan’s
initial investment. This commenter
stated that it believes the Department
has sufficient regulatory authority to
create a pooled fund rule.

Another commenter suggested that
cross-trades should be allowed (i) by
plans meeting a $50 million threshold
and (ii) between plans maintained by
employers in the same controlled group,
as long as ERISA plans within the same
controlled group meet the minimum
threshold requirements in the aggregate.

The Department has not adopted the
commenters’ suggestions, because it
believes that the proposed changes are
inconsistent with ERISA section
408(b)(19)(E), which requires “each plan
participating in the transaction [to have]
assets of at least $100,000,000.” The
only exception to this requirement is for
master trusts containing the assets of
plans maintained by employers in the
same controlled group, in which case
the master trust must have assets of at
least $100,000,000. In this regard, the
Department notes that pooled
investment vehicles comprised solely of
plans with assets of at least $100 million
may take advantage of the statutory
exemption.

Minimum Asset Size Test

Several commenters requested that
the Department modify the procedure
contained in the interim final rule for
verifying that any plan (or master trust
containing the assets of plans
maintained by employers in the same
controlled group) participating in a
manager’s cross-trading program has
assets of at least $100 million.
Specifically, the interim final rule at
section 2550.408b—19(b)(3)(i)(C)
provided that ““[a] plan or master trust
will satisfy the minimum asset size
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requirement as to a transaction if it
satisfies the requirement upon its initial
participation in the cross-trading
program and on a quarterly basis
thereafter.” The commenters expressed
the view that annual, rather than
quarterly, verification of the minimum
asset size requirement would be more
practical for investment managers and
plan sponsors.

One commenter pointed out that
many managers obtain updated
information about their clients only on
an annual basis. Moreover, cross-trading
managers who oversee only a portion of
a plan’s assets may not have continuous
access to information on the client
plan’s overall asset level.

Another commenter suggested that
the Department adopt an alternative
means for satisfying the minimum asset
test. Under such an approach, a plan
fiduciary would be required to certify
satisfaction of the $100 million
threshold at the inception of its
participation in the cross-trading
program, and to inform the investment
manager if the asset level subsequently
falls below the minimum asset
requirement.

In response to these comments, the
Department has modified the rule to
provide that a plan’s minimum asset
size may be verified on an annual basis.

Individual Exemptive Relief for Smaller
Plans

One commenter requested that the
Department issue an administrative
class exemption for plans with assets
below $100 million. This commenter
stated that plans below the $100 million
requirement may have less bargaining
power to obtain lower commissions
from brokers and potentially could
benefit more from cross-trading relative
to larger plans.

The Department wishes to take the
opportunity to state that enactment of
the statutory exemption for cross-
trading does not foreclose future
consideration of administrative relief if
the required findings under section
408(a) of ERISA can be made.

Effective Date

The Department recognizes that
implementation issues may arise
concerning the effect of the final rule on
investment managers that adopted
cross-trading policies and procedures
and made disclosures to, and obtained
authorizations from, independent
fiduciaries in reliance on the interim
final regulation. After considering this
issue, the Department has determined to
make the final regulation effective 120
days after publication. Also, it is the
view of the Department that an

investment manager that obtained a
fiduciary’s authorization, in accordance
with section 408(b)(19)(D) of the Act,
prior to the effective date of this final
regulation and based on compliance
with the interim final regulation, will
not be required to obtain a re-
authorization following disclosures that
reflect this final regulation.

C. Regulatory Impact Analysis
Executive Order 12866 Statement

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Pursuant to the terms of the
Executive Order, it has been determined
that this action is not “significant”
within the meaning of section 3(f) of the
Executive Order, and, therefore, is not
subject to review by OMB.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Unless an
agency certifies that a proposed rule
will not have a significant economic
impact on a substantial number of small
entities, section 603 of the RFA requires
that the agency present an initial
regulatory flexibility analysis at the time
of the publication of the notice of
proposed rule-making describing the
impact of the rule on small entities and

seeking public comment on such
impact.

Because this rule initially was issued
as an interim final rule, the RFA does
not apply and the Department is not
required to either certify that the rule
will not have a significant impact on a
substantial number of small businesses
or conduct an initial regulatory
flexibility analysis. Nevertheless, the
Department has considered the likely
impact of the rule on small entities in
connection with its assessment under
Executive Order 12866, described
above, and believes this rule will not
have a significant impact on a
substantial number of small entities. For
purposes of this discussion, the
Department deemed a small entity to be
an employee benefit plan with fewer
than 100 participants. The basis of this
definition is found in section 104(a)(2)
of ERISA, which permits the Secretary
of Labor to prescribe simplified annual
reports for pension plans which cover
fewer than 100 participants.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3506(c)(2)), the interim
final rule solicited comments on the
information collection included in the
rule. The Department also submitted an
information collection request (ICR) to
OMB in accordance with 44 U.S.C.
3507(d), contemporaneously with the
publication of the interim final rule, for
OMB’s review. No public comments
were received that specifically
addressed the paperwork burden
analysis of the information collection.

OMB approved the ICR on April 27,
2007 under control number 1210-0130,
which expires on April 30, 2010. This
final rule does not implement any
substantive or material change to the
information collection; therefore, no
change is made to the ICR, and no
further review is requested of OMB at
this time. The burden cost and hours
were adjusted to reflect updated wage
rates and a small increase in the
estimated number of investment
managers who are expected to engage in
cross-trading.

A copy of the ICR may be obtained by
contacting the PRA addressee shown
below.

PRA Addressee: Gerald B. Lindrew,
Office of Policy and Research, U.S.
Department of Labor, Employee Benefits
Security Administration, 200
Constitution Avenue, NW., Room N—
5718, Washington, DC 20210.
Telephone: (202) 693—-8410; Fax: (202)
219-4745. These are not toll-free
numbers. ICRs submitted to OMB are
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also available at reginfo.gov (http://
www.reginfo.gov/public/do/PRAMain).

This regulation implements the
content requirements for the written
cross-trading policies and procedures
required under section 408(b)(19)(H) of
ERISA, as added by section 611(g) of the
PPA. As described earlier in this
preamble, section 611(g)(1) of the PPA
created a new statutory exemption,
added to section 408(b) of ERISA as
subsection 408(b)(19), that exempts
from the prohibitions of sections
406(a)(1)(A) and 406(b)(2) of ERISA
cross-trading transactions involving the
purchase and sale of a security between
an account holding assets of a pension
plan and any other account managed by
the same investment manager, provided
that certain conditions are satisfied.

The information collection provisions
of the regulation safeguard plan assets
by ensuring that important information
about an investment manager’s cross-
trading program is provided to plan
fiduciaries prior to their decision
whether to begin or continue
participation in the cross-trading
program. The information collection
also assists in ensuring that investment
managers relying on the statutory
exemption effect cross-trades in
accordance with the criteria described
in the policies and procedures.

Under the final regulation, an
investment manager would be required
to develop written cross-trading policies
and procedures that meet the
regulation’s content requirements and to
disclose them to plan fiduciaries prior
to their deciding whether to invest plan
assets in an account participating in the
cross-trading program. The regulation
would provide that the policies and
procedures for cross-trading under the
new statutory exemption must include
detailed explanations and descriptions
of certain aspects of the investment
manager’s cross-trading program, as
explained earlier in this preamble. This
information collection, therefore,
constitutes third-party disclosures
between an investment manager and
plan fiduciaries.

Annual Hour Burden

Based on data derived primarily from
the Form 5500 Annual Return/Report of
Employee Benefit Plan filings for the
2001 to 2005 plan years, which is the
most recent reliable data available, the
Department estimates that
approximately 2,200 9 plans would be
eligible to participate in cross-trading

9 All numbers in this burden analysis, apart from
the hourly wage rates, have been rounded either to
the nearest thousand or the nearest hundred, as
appropriate.

programs. Further, the Department
estimates that approximately 1,800 10
investment managers would serve as
investment managers for the assets of
such eligible plans.1* On average, the
Department estimates that each of the
1,800 investment managers will manage
assets of nine plans. Assuming that 90
percent of the 1,800 investment
managers have cross-trading programs,
investment managers would be required
to provide about 15,000 initial
disclosures of cross-trading policies and
procedures to plan fiduciaries (1,800
investment managers * 9 plans each *
90 percent = 14,580 initial disclosures).
The Department assumes that each
investment manager would require 10
hours of a legal professional’s time to
develop written policies and procedures
in the first year.12 For the 90 percent of
the 1,800 investment managers that
develop cross-trading programs, the
Department estimates an initial annual
hour burden of a little over 16,000
hours.

Each investment manager would be
required to provide the cross-trading
policies and procedures as an initial
disclosure to each plan. The Department
assumes that the initial disclosure will
be provided in writing to provide a
desired formality of compliance. Thus,
the Department estimates that
investment managers will be required to
provide about 15,000 initial plan
disclosures to plan fiduciaries (90
percent of 1,800 investment managers,
times nine plans) in the first year in
which the exemption is effective. The
Department assumes that 3 (three)
minutes of clerical time per plan
disclosure will be needed to gather the
required information, collate and
package the information for distribution,
and ensure that the information is
distributed in a manner that will create
a record of delivery, for a total of about
730 hours of clerical time.

In years subsequent to the first year of
applicability, the Department estimates
that modified policies and procedures
will be written by investment managers
whose policies and procedures have

10 Under the statutory exemption, “each plan
participating in the cross-trading transaction [must
have] assets of at least $100,000,000, except that if
the assets of a plan are invested in a master trust
containing the assets of plans maintained by
employers in the same controlled group (as defined
in section 407(d)(7)), the master trust has assets of
at least $100,000,000.” ERISA section 408(b)(19)(E).

11 Because a plan of this size is likely to use the
services of more than one investment manager to
invest its assets, the Department has assumed that
some of the eligible plans will have assets invested
under more than one cross-trading program.

12 The Department assumed that investment
managers, which are large, sophisticated financial
institutions, will use existing in-house resources to
prepare the information and disclosures.

changed, and new policies and
procedures will be written by
investment managers that inaugurate
new cross-trading programs. For
purposes of burden analysis, the
Department has assumed that the
number of investment managers that
either change or newly adopt cross-
trading policies and procedures in a
subsequent year will equal 14 percent of
the investment managers that currently
have cross-trading policies and
procedures, or about 230 managers.
These 230 investment managers will
each spend 10 hours of a legal
professional’s time to develop new
written policies and procedures, for a
total of about 2,300 hours each year.
These investment managers are also
estimated to distribute their new written
policies and procedures to 2,000 plan
fiduciaries. This would require about
100 hours of clerical time.

In total, the initial disclosure of cross-
trading policies and procedures is
estimated to require about 17,000 hours
in the first year (16,200 hours of legal
professional’s time + 729 hours of
clerical time = 16,929 hours total) and
about 2,400 hours in each subsequent
year (2,268 hours of legal professional’s
time + 102 hours of clerical time = 2,370
hours total). The equivalent costs of
these hours are $1,735,000 and
$243,000, respectively.13

Annual Cost Burden

The only additional costs arising from
this information collection derive from
the direct costs of distribution.

The Department believes that initial
disclosure of the investment manager’s
written policies and procedures to plan
fiduciaries eligible to participate in the
investment manager’s cross-trading
program will be prepared in paper form
and distributed by mail delivery service,
courier or some other means of
distribution that will create a record of
delivery. For the initial disclosures to
the plan fiduciaries assumed to receive
such disclosure, the Department
assumes a distribution cost of $4.00 per
plan. This includes the actual cost of
distribution, plus any overhead costs
associated with printing the
documentation. Given that about 90% of
the approximately 1,800 investment
managers are estimated to engage in
cross-trading and that each of them

13 Hourly wage estimates for purposes of deriving
cost equivalents were based on data of the
Occupational Employment Survey (March 2005,
Bureau of Labor Statistics) and the Employment
Cost Trends (Sept. 2006, Bureau of Labor Statistics).
The resulting hourly wage rates were $106,
including both wages and benefits, for legal
professionals and $25, similarly including both
wages and benefits, for clerical personnel.
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manages on average nine plans,
investment managers would have to
prepare a little less than 15,000
disclosures to plan fiduciaries. The total
initial annual cost burden for
distributing the required notice amounts
to $58,000.

In years subsequent to the first year of
applicability, policies and procedures
will only have to be distributed by
investment managers that develop new
policies and procedures. For purposes
of burden analysis, the Department has
assumed that the number of investment
managers that will do so in a subsequent
year will be equal to 14 percent of
existing investment managers with
cross-trading programs, or about 230
managers.

The distribution of these new written
policies and procedures in a subsequent
year to plan fiduciaries will require
material and postage costs of $4.00 per
plan. Assuming that, on average, the
assets of about nine plans are managed
by each investment manager, this would
require a little more than 2,000
disclosures annually and about $8,200
annually in materials and postage costs.

In total, the initial disclosure of
policies and procedures is estimated to
require about $58,000 for materials and
postage in the first year and about
$8,200 in each subsequent year.

These paperwork burden estimates
are summarized as follows:

Type of Review: New collection.

Agency: Employee Benefits Security
Administration, Department of Labor.

Title: Statutory Exemption for Cross-
Trading of Securities.

OMB Number: 1210-0130.

Affected Public: Business or other for-
profit; not-for-profit institutions.

Respondents: 1,600 (first year); 230
(subsequent years).

Responses: 15,000 (first year); 2,000
(subsequent years).

Frequency of Response: Occasionally.

Estimated Total Annual Burden
Hours: 17,000 (first year); 2,400
(subsequent years).

Estimated Total Annual Burden Cost:
$58,000 (first year); $8,200 (subsequent
years).

Congressional Review Act

The final rule being issued here is
subject to the provisions of the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and will be
transmitted to Congress and the
Comptroller General for review. The
final rule is not a “major rule” as that
term is defined in 5 U.S.C. 804, because
it does not result in (1) an annual effect
on the economy of $100 million or

more; (2) a major increase in costs or
prices for consumers, individual
industries, or federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), the final rule does not include
any federal mandate that may result in
expenditures by State, local, or tribal
governments, or impose an annual
burden exceeding $100 million or more,
adjusted for inflation, on the private
sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
does not have federalism implications
because it has no substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of Titles I and IV of
ERISA supersede any and all laws of the
States as they relate to any employee
benefit plan covered under ERISA. The
requirements implemented in the rule
do not alter the fundamental provisions
of the statute with respect to employee
benefit plans, and as such would have
no implications for the States or the
relationship or distribution of power
between the national government and
the States.

List of Subjects 29 CFR Part 2550

Employee benefit plans, Employee
Retirement Income Security Act,
Employee stock ownership plans,
Exemptions, Fiduciaries, Investments,
Investments foreign, Party in interest,
Pensions, Pension and Welfare Benefit
Programs Office, Prohibited
transactions, Real estate, Securities,
Surety bonds, Trusts and Trustees.

m For the reasons set forth above, the
Department amends 29 CFR part 2550 as
follows:

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

m 1. The authority citation for part 2550
is revised to read as follows:

Authority: 29 U.S.C. 1135; and Secretary of
Labor’s Order No. 1-2003, 68 FR 5374 (Feb.
3, 2003). Sec. 2550.401c—1 also issued under
29 U.S.C. 1101. Sec. 2550.404a—1 also issued
under sec. 657, Pub. L. 107-16, 115 Stat. 38.
Sections 2550.404c—1 and 2550.404c—5 also
issued under 29 U.S.C. 1104. Sec. 2550.408b—
1 also issued under 29 U.S.C. 1108(b)(1) and
sec. 102, Reorganization Plan No. 4 of 1978,

5 U.S.C. App. 1. Sec. 2550.408b—19 also
issued under sec. 611, Pub. L. 109-280, 120
Stat. 780, 972, and sec. 102, Reorganization
Plan No. 4 of 1978, 5 U.S.C. App. 1. Sec.
2550.412-1 also issued under 29 U.S.C. 1112.

m 2. Revise § 2550.408b—19 to part 2550
to read as follows:

§2550.408b—19 Statutory exemption for
cross-trading of securities.

(a) In General. (1) Section 408(b)(19)
of the Employee Retirement Income
Security Act of 1974 (the Act) exempts
from the prohibitions of section
406(a)(1)(A) and 406(b)(2) of the Act any
cross-trade of securities if certain
conditions are satisfied. Among other
conditions, the exemption requires that
the investment manager adopt, and
effect cross-trades in accordance with,
written cross-trading policies and
procedures that are fair and equitable to
all accounts participating in the cross-
trading program, and that include:

(i) A description of the investment
manager’s pricing policies and
procedures; and

(ii) The investment manager’s policies
and procedures for allocating cross-
trades in an objective manner among
accounts participating in the cross-
trading program.

(2) Section 4975(d)(22) of the Internal
Revenue Code of 1986 (the Code)
contains parallel provisions to section
408(b)(19) of the Act. Effective
December 31, 1978, section 102 of
Reorganization Plan No. 4 of 1978, 5
U.S.C. App. 214 (2000 ed.), transferred
the authority of the Secretary of the
Treasury to promulgate regulations of
the type published herein to the
Secretary of Labor. Therefore, all
references herein to section 408(b)(19)
of the Act should be read to include
reference to the parallel provisions of
section 4975(d)(22) of the Code.

(3) Section 408(b)(19)(D) of the Act
requires that a plan fiduciary for each
plan participating in the cross-trades
receive in advance of any cross-trades
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disclosure regarding the conditions
under which the cross-trades may take
place, including the written policies and
procedures described in section
408(b)(19)(H) of the Act. This disclosure
must be in a document that is separate
from any other agreement or disclosure
involving the asset management
relationship. For purposes of section
408(b)(19)(D) of the Act, the policies
and procedures furnished to the
authorizing fiduciary must conform
with the requirements of this regulation.

(4) The standards set forth in this
section apply solely for purposes of
determining whether an investment
manager’s written policies and
procedures satisfy the content
requirements of section 408(b)(19)(H) of
the Act. Accordingly, such standards do
not determine whether the investment
manager satisfies the other requirements
for relief under section 408(b)(19) of the
Act.

(1)(b) Policies and Procedures. In
General. This paragraph specifies the
content of the written policies and
procedures required to be adopted by an
investment manager and disclosed to
the plan fiduciary prior to authorizing
cross-trading in order for transactions to
qualify for relief under section
408(b)(19) of the Act.

(2) Style and Format. The content of
the policies and procedures required by
this paragraph must be clear and
concise and written in a manner
calculated to be understood by the plan
fiduciary authorizing cross-trading.
Although no specific format is required
for the investment manager’s written
policies and procedures, the
information contained in the policies
and procedures must be sufficiently
detailed to facilitate a periodic review
by the compliance officer of the cross-
trades and a determination by such
compliance officer that the cross-trades
comply with the investment manager’s
written cross-trading policies and
procedures.

(3) Content (i). An investment
manager’s policies and procedures must
be fair and equitable to all accounts
participating in its cross-trading
program and reasonably designed to
ensure compliance with the
requirements of section 408(b)(19)(H) of
the Act. Such policies and procedures
must include:

(A) A statement of policy which
describes the criteria that will be
applied by the investment manager in
determining that execution of a
securities transaction as a cross-trade
will be beneficial to both parties to the
transaction;

(B) A description of how the
investment manager will determine that

cross-trades are effected at the
independent “current market price” of
the security (within the meaning of
section 270.17a-7(b) of Title 17, Code of
Federal Regulations and SEC no-action
and interpretative letters thereunder) as
required by section 408(b)(19)(B) of the
Act, including the identity of sources
used to establish such price;

(C) A description of the procedures
for ensuring compliance with the
$100,000,000 minimum asset size
requirement of section 408(b)(19). A
plan or master trust will satisfy the
minimum asset size requirement as to a
transaction if it satisfies the requirement
upon its initial participation in the
cross-trading program and on an annual
basis thereafter;

(D) A statement that any investment
manager participating in a cross-trading
program will have conflicting loyalties
and responsibilities to the parties
involved in any cross-trade transaction
and a description of how the investment
manager will mitigate such conflicts;

(E) A requirement that the investment
manager allocate cross-trades among
accounts in an objective and equitable
manner and a description of the
allocation method(s) available to and
used by the investment manager for
assuring an objective allocation among
accounts participating in the cross-
trading program. If more than one
allocation methodology may be used by
the investment manager, a description
of what circumstances will dictate the
use of a particular methodology;

(F) Identification of the compliance
officer responsible for periodically
reviewing the investment manager’s
compliance with section 408(b)(19)(H)
of the Act and a statement of the
compliance officer’s qualifications for
this position;

(G) A statement that the cross-trading
statutory exemption under section
408(b)(19) of the Act requires
satisfaction of several objective
conditions in addition to the
requirements that the investment
manager adopt and effect cross-trades in
accordance with written cross-trading
policies and procedures; and

(H) A statement which specifically
describes the scope of the annual review
conducted by the compliance officer.

(ii) Nothing herein is intended to
preclude an investment manager from
including such other policies and
procedures not required by this
regulation as the investment manager
may determine appropriate to comply
with the requirements of section
408(b)(19).

(c) Definitions. For purposes of this
section:

(1) The term “account” includes any
single customer or pooled fund or
account.

(2) The term “compliance officer”
means an individual designated by the
investment manager who is responsible
for periodically reviewing the cross-
trades made for the plan to ensure
compliance with the investment
manager’s written cross-trading policies
and procedures and the requirements of
section 408(b)(19)(H) of the Act.

(3) The term “plan fiduciary’”” means
a person described in section 3(21)(A) of
the Act with respect to a plan (other
than the investment manager engaging
in the cross-trades or an affiliate) who
has the authority to authorize a plan’s
participation in an investment
manager’s cross-trading program.

(4) The term “investment manager”
means a person described in section
3(38) of the Act.

(5) The term “plan’’ means any
employee benefit plan as described in
section 3(3) of the Act to which Title I
of the Act applies or any plan defined
in section 4975(e)(1) of the Code.

(6) The term “‘cross-trade’ means the
purchase and sale of a security between
a plan and any other account managed
by the same investment manager.

Signed at Washington, DG, this 29th day of
September, 2008.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E8—23434 Filed 10-6—08; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Parts 2550 and 2578
RIN 1210-AB16

Amendments to Safe Harbor for
Distributions From Terminated
Individual Account Plans and
Termination of Abandoned Individual
Account Plans To Require Inherited
Individual Retirement Plans for
Missing Nonspouse Beneficiaries

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Final rule.

SUMMARY: This document contains a
final rule amending regulations under
the Employee Retirement Income
Security Act of 1974 that provide
guidance and a fiduciary safe harbor for
the distribution of benefits on behalf of
participants or beneficiaries in
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terminated and abandoned individual
account plans. The Department is
amending these regulations to reflect
changes enacted as part of the Pension
Protection Act of 2006 to the Internal
Revenue Code of 1986 (the Code), under
which a distribution of a deceased plan
participant’s benefit from an eligible
retirement plan may be directly
transferred to an individual retirement
plan established on behalf of the
designated nonspouse beneficiary of
such participant. Specifically, the
amended regulations require as a
condition of relief under the fiduciary
safe harbor that benefits for a missing,
designated nonspouse beneficiary be
directly rolled over to an individual
retirement plan that fully complies with
Code requirements. This final rule will
affect fiduciaries, plan service
providers, and participants and
beneficiaries of individual account
pension plans.

DATES: This final rule is effective
November 6, 2008.

FOR FURTHER INFORMATION CONTACT:
Stephanie L. Ward, Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, (202) 693—8500. This is
not a toll-free number.

SUPPLEMENTARY INFORMATION:
A. Background

This final rule amends two
regulations under the Employee
Retirement Income Security Act of 1974,
as amended, (ERISA or the Act) that
facilitate the termination of individual
account plans, including abandoned
individual account plans, and the
distribution of benefits from such plans.
The first regulation, codified at 29 CFR
2550.404a-3, provides plan fiduciaries
of terminated plans and qualified
termination administrators (QTAs) of
abandoned plans with a fiduciary safe
harbor for making distributions on
behalf of participants or beneficiaries
who fail to make an election regarding
a form of benefit distribution,
commonly referred to as missing
participants or beneficiaries. The second
regulation, codified at 29 CFR 2578.1,
establishes a procedure for financial
institutions holding the assets of an
abandoned individual account plan to
terminate the plan and distribute
benefits to the plan’s participants or
beneficiaries, with limited liability.?
Appendices to these two regulations
contain model notices for notifying
participants or beneficiaries of the

1Under § 2578.1(d)(2)(vii)(B), a QTA is directed
to make distributions in accordance with the safe
harbor regulation.

plan’s termination and distribution
options.

The safe harbor regulation provides
that both a fiduciary and a QTA will be
deemed to have satisfied ERISA’s
prudence requirements under section
404(a) of the Act if the conditions of the
safe harbor are met with respect to the
distribution of benefits on behalf of
missing participants from terminated
individual account plans.2 In general,
the regulation provides that a fiduciary
or QTA qualifies for the safe harbor if
a distribution is made to an individual
retirement plan within the meaning of
section 7701(a)(37) of the Code. See
§2550.404a—3(d)(1)(i). However, in
April 2006, when the Department
published this safe harbor regulation, a
distribution of benefits from an
individual account plan to a nonspouse
beneficiary was not considered an
eligible rollover distribution under the
provisions of section 402(c) of the Code
and, therefore, could not be rolled over
into an individual retirement plan.3 As
a result, the safe harbor regulation
mandated, among other requirements,
the distribution of benefits on behalf of
a missing nonspouse beneficiary to an
account that was not an individual
retirement plan. See § 2550.404a—
3(d)(1)(ii). Consequently, such
distributions were subject to income tax
and mandatory tax withholding in the
year distributed into the account.*

The Pension Protection Act of 2006,
Public Law 109-280, (PPA) changed the
characterization of certain distributions
from tax exempt plans and trusts to
permit such distributions to qualify for
eligible rollover distribution treatment.®
Section 829 of the PPA amended section
402(c) of the Code to permit the direct
rollover of a deceased participant’s
benefit from an eligible retirement plan
to an individual retirement plan
established on behalf of a designated
nonspouse beneficiary.6 These rollover
distributions would not trigger
immediate income tax consequences
and mandatory tax withholding for the
nonspouse beneficiary.

In light of the PPA’s changes to the
Code allowing a rollover distribution on
behalf of a nonspouse beneficiary into
an inherited individual retirement plan
with the resulting deferral of income tax

271 FR 20830 n. 21.

3See 26 CFR 1.402(c)-2, Q&A-12.

471 FR 20828 n.14.

5 Section 829 of the Pension Protection Act.

6 Section 829 of the Pension Protection Act
requires that the individual retirement plan
established on behalf of a nonspouse beneficiary
must be treated as an inherited individual
retirement plan within the meaning of Code
§408(d)(3)(C) and must be subject to the applicable
mandatory distribution requirements of Code
§401(a)(9)(B).

consequences, the Department, on
February 15, 2007, published in the
Federal Register an interim final rule
amending its regulatory safe harbor for
distributions from a terminated
individual account plan, including an
abandoned plan, and invited interested
parties to comment.” The Department
received two comments, neither of
which related directly to the interim
final rule; both comments pertain to the
scope and impact of section 402(c) of
the Code, as amended by section 829 of
the PPA. Accordingly, the interim final
rule amending 29 CFR 2550.404a—3 and
29 CFR 2578.1 is adopted as a final rule
without change. In this regard, however,
the Department notes that section 410(a)
of the PPA amended section 4050 of
ERISA to permit terminating plans not
subject to the PBGC insurance program,
such as defined contribution plans, to
transfer the benefits of missing
participants to the Pension Benefit
Guaranty Corporation (PBGC). Section
410(c) of the PPA provides that the
amendments to section 4050 would be
effective for benefit distributions made
after the PBGC prescribes final rules
implementing such amendments. The
Department will further review whether,
and to what extent, changes to 29 CFR
2550.404a-3 and 29 CFR 2578.1 would
be appropriate following PBGC
regulations pursuant to section 4050 of
ERISA.

B. Overview of Final Rule

The final rule amends the
Department’s regulatory safe harbor for
distributions from terminated (including
abandoned) individual account plans to
require that a deceased participant’s
benefit be directly rolled over to an
inherited individual retirement plan
established to receive the distribution
on behalf of a missing, designated
nonspouse beneficiary. These
amendments eliminate the prior safe
harbor condition that required a
distribution on behalf of a missing
nonspouse beneficiary to be made only
to an account other than an individual
retirement plan. See § 2550.404a—
3(d)(1)(i1). Therefore, a distribution on
behalf of a missing nonspouse
beneficiary would satisfy this condition
of the safe harbor only if directly rolled
into an individual retirement plan that
satisfies the requirements of new section
402(c)(11) of the Code.8 The final rule
also makes conforming changes to the
content requirements of the mandated
participant and beneficiary termination

772 FR 7516 (Feb. 15, 2007). The interim final
rule was effective and applicable to distributions
made on or after March 19, 2007.

8 See also LR.S. Notice 2007-7, 2007-5 L.R.B. 395.
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notice (and the related model notice
under the safe harbor at the Appendix
to § 2550.404a—3) and to the content of
the required participant and beneficiary
termination notice (and the related
model notice for abandoned plans at
Appendix C to § 2578.1). The specific
changes being made to § 2550.404a—3
and §2578.1 are described below in
Section C and Section D of this
preamble, respectively. Concurrently
with publication of this final rule, the
Department is publishing a final
amendment to PTE 2006-06,° which
clarifies that the exemption provides
relief to a QTA that designates itself or
an affiliate as the provider of an
inherited individual retirement plan for
a missing, designated nonspouse
beneficiary pursuant to the exemption’s
conditions. As noted in the preamble to
the proposed amendments to PTE 2006—
06, however, the Department interprets
PTE 2006—06 as currently available to
the QTA for its self-selection as an
inherited individual retirement plan
provider subject to the conditions of the
exemption.

C. Amendments Relating to the Safe
Harbor for Distributions From
Terminated Individual Account Plans

1. Section 2550.404a-3(d)—Conditions

Paragraph (d)(1)(ii) of this section
requires that the distribution of benefits
on behalf of a nonspouse beneficiary of
a participant be made to “an account
(other than an individual retirement
plan)” because historically such
distribution was not eligible for rollover
into an individual retirement plan. This
condition is being revised to require that
the distribution of benefits on behalf of
a designated nonspouse beneficiary be
rolled over into an inherited individual
retirement plan that complies with the
requirements of section 402(c)(11) of the
Code, as permitted under the PPA for
distributions occurring after December
31, 2006.

Paragraph (d)(1)(iii)(C) of this section
permits as an alternative distribution
option that certain small benefits on
behalf of a nonspouse beneficiary of a
participant be distributed to “an
account (other than an individual
retirement plan)” that a financial
institution, other than the qualified
termination administrator, provides to
the public at the time of the
distribution. This alternative option is
similarly being revised to require the
rollover of benefits on behalf of a
designated nonspouse beneficiary to an
inherited individual retirement plan.

971 FR 20856 (April 21, 2006).

Paragraph (d)(2)(ii)(A) of this section
is being revised to incorporate the
appropriate cross references to
individual retirement plan and
inherited individual retirement plan
and eliminate reference to “other
account.”

Paragraphs (d)(2)(iii), (d)(2)(iv) and
(d)(3) of this section are being revised to
incorporate the appropriate cross
references to individual retirement plan
and inherited individual retirement
plan, and bank or savings association
accounts for certain small amounts.

2. Section 2550.404a-3(e)—Notice to
Participants and Beneficiaries

Paragraphs (e)(1)(iv), (e)(1)(v) and
(e)(1)(vi) of this section are being
revised to incorporate the appropriate
cross references to individual retirement
plan and inherited individual
retirement plan and eliminate reference
to “other account.”

3. Section 2550.404a-3(f)—Model
Notice

The appendix to this section contains
a Notice of Plan Termination for
terminated individual account plans
other than abandoned plans that
currently includes an optional
paragraph referring to distributions to
nonspouse beneficiaries. This paragraph
is being deleted because distributions to
nonspouse beneficiaries will no longer
be required to be made to accounts other
than individual retirement plans. A
parenthetical is being added to the
fourth paragraph to clarify that
individual retirement plans established
on behalf of missing, designated
nonspouse beneficiaries are inherited
individual retirement plans.

D. Amendments Relating to the
Termination of Abandoned Individual
Account Plans

1. Section 2578.1(d)(2)(vi)—Notify
Participants

Paragraph (d)(2)(vi)(A)(5)(ii) of this
section is being revised to incorporate
the appropriate cross reference to
conditions for rollovers on behalf of
nonspouse beneficiaries in § 2550.404a—
3(d)(1)(i).

Paragraphs (d)(2)(vi)(A)(5)(iii) and
(d)(2)(vi)(A)(6) of this section are being
revised to incorporate the appropriate
cross references to individual retirement
plan and inherited individual
retirement plan in § 2550.404a—3(d)(1)(i)
and (d)(1)(ii) and eliminate reference to
“account.”

Paragraphs (d)(2)(vi)(A)(7) and
(d)(2)(vi)(A)(8) of this section are being
revised to incorporate the appropriate
cross references to individual retirement

plan and inherited individual
retirement plan in § 2550.404a-3(d)(1)(i)
and (d)(1)(i1).

2. Section 2578.1(i)—Model Notices

Appendix C to this section contains a
Notice of Plan Termination for
abandoned plans that currently includes
an optional paragraph (“Option 2”)
referring to distributions to nonspouse
beneficiaries. This optional paragraph is
being deleted because distributions to
nonspouse beneficiaries will no longer
be required to be made to accounts other
than individual retirement plans. To
conform to this change, the instructions
for “Option 1” are being revised to
delete reference to “participant’s
spouse.” “Option 3” is renumbered as
“Option 2” and the instructions are
revised to eliminate reference to “(or
special account for non-spousal
beneficiaries if you are a beneficiary
other than the participant’s spouse)”
and “(or special non-spousal account).”
A parenthetical is being added to
Option 1 and Option 2 to clarify that
individual retirement plans established
on behalf of missing, designated
nonspouse beneficiaries are inherited
individual retirement plans. “Option 4”
is renumbered as “‘Option 3.”

E. Regulatory Impact Analysis

Summary

By conforming regulations pertaining
to distributions from certain terminated
plans with recent changes to the Code,
this interim final rule preserves for
certain nonspouse beneficiaries of
deceased participants the opportunity to
take advantage of preferential tax
treatment newly permitted by the
Pension Protection Act for distributions
after December 31, 2006. Nonspouse
beneficiaries will benefit from the
preservation, on their behalf, of tax-
favored savings set aside for retirement.
This final rule also will affect plan
fiduciaries, including QTAs, by altering
the procedures applicable to certain
termination distributions. The
Department anticipates that, rather than
increasing costs, these amendments will
reduce compliance costs modestly for
plan fiduciaries and QTAs. Because the
rule’s new distribution procedures for
terminated plans apply only to the
narrow group of nonspouse
beneficiaries who have not returned a
distribution election, the Department
believes that the rule’s economic impact
will be small, overall, but positive.10

10 As described earlier, the Department is
publishing, concurrently with publication of this
rule, amendments to PTE 2006—-06, which will
establish under the conditions of the exemption

Continued
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Executive Order 12866 Statement

Under Executive Order 12866, the
Department must determine whether a
regulatory action is “significant” and
therefore subject to the requirements of
the Executive Order and subject to
review by the Office of Management and
Budget (OMB). Under section 3(f) of the
Executive Order, a “‘significant
regulatory action” is an action that is
likely to result in a rule: (1) Having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as ““economically
significant”’); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Pursuant to the terms of the
Executive Order, it has been determined
that this action is not ““significant”
within the meaning of section 3(f) of the
Executive Order, and, therefore, is not
subject to review by OMB.

Paperwork Reduction Act

The information collections included
in this final rule, together with
information collections included in the
amendments to PTE 2006-06, are
currently approved by the Office of
Management and Budget (OMB) under
OMB control number 1210-0127. This
approval is currently scheduled to
expire on June 30, 2009. The final rule
makes minor changes to the content
requirements of the participant and
beneficiary termination notices, as
described earlier in the preamble. These
conforming changes, which involve the
deletion or substitution of a small
number of words in each notice, do not
increase the burden of the information
collections and do not constitute a
substantive or material modification of
the existing information collection

that a QTA may designate itself or an affiliate as the
provider of an inherited individual retirement plan
for a nonspouse beneficiary who has not returned
a distribution election. In assessing the economic
costs and benefits of this final rule, the Department
has taken into account the amendments to PTE
2006—06, which will make explicit the availability
of the conditional relief to parties that follow the
amended rules with respect to nonspouse
distributions, a result that the Department believes
will assist in the achievement of the purposes
underlying the regulations.

request approved under OMB control
number 1210-0127. Accordingly, the
Department has not made a submission
for OMB approval of a revision in the
burden estimates in connection with
this final rule or the amendments to PTE
2006-06, published simultaneously
with this final rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
are likely to have a significant economic
impact on a substantial number of small
entities. Because the rule initially was
issued as an interim final rule, the RFA
does not apply and the Department is
not required to either certify that the
rule will not have a significant impact
on a substantial number of small
businesses or conduct an initial
regulatory flexibility analysis.
Furthermore, because the final rule
imposes no additional costs on
employers or plans, the Department
believes that it would not have a
significant impact on a substantial
number of small entities. Accordingly,
the Department believes that no
regulatory flexibility analysis would be
required in any case under the RFA.

Congressional Review Act Statement

The final rule being issued here is
subject to the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.) and will be
transmitted to Congress and the
Comptroller General for review. The
final rule is not a “major rule” as that
term is defined in 5 U.S.C. 804, because
it does not result in (1) An annual effect
on the economy of $100 million or
more; (2) a major increase in costs or
prices for consumers, individual
industries, or Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), the final rule does not include
any Federal mandate that may result in
expenditures by State, local, or tribal
governments, or impose an annual

burden exceeding $100 million on the
private sector, adjusted for inflation.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires Federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
does not have federalism implications
because it has no substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of Titles I and IV of
ERISA supersede any and all laws of the
States as they relate to any employee
benefit plan covered under ERISA. The
requirements implemented in the final
rule do not alter the fundamental
provisions of the statute with respect to
employee benefit plans, and as such
would have no implications for the
States or the relationship or distribution
of power between the national
government and the States.

List of Subjects
29 CFR Part 2550

Employee benefit plans, Employee
Retirement Income Security Act,
Employee stock ownership plans,
Exemptions, Fiduciaries, Investments,
Investments foreign, Party in interest,
Pensions, Pension and Welfare Benefit
Programs Office, Prohibited
transactions, Real estate, Securities,
Surety bonds, Trusts and Trustees.

29 CFR Part 2578

Employee benefit plans, Pensions,
Retirement.

m For the reasons set forth in the
preamble, the Department of Labor
amends 29 CFR chapter XXV as follows:

Title 29—Labor

Subchapter F—Fiduciary Responsibility
Under the Employee Retirement Income
Security Act of 1974

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

m 1. The authority citation for part 2550
continues to read as follows:
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Authority: 29 U.S.C. 1135 and Secretary of
Labor’s Order No. 1-2003, 68 FR 5374 (Feb.
3, 2003). Sec. 2550.401¢c—1 also issued under
29 U.S.C. 1101. Sec. 2550.404a—1 also issued
under sec. 657, Pub. L. 107-16, 115 Stat. 38.
Sections 2550.404c—1 and 2550.404c—5 also
issued under 29 U.S.C.1104. Sec. 2550.408b—
1 also issued under 29 U.S.C. 1108(b)(1) and
sec. 102, Reorganization Plan No. 4 of 1978,
5 U.S.C. App. 1. Sec. 2550.408b—19 also
issued under sec. 611, Pub. L. 109-280, 120
Stat. 780, 972, and sec. 102, Reorganization
Plan No. 4 of 1978, 5 U.S.C. App. 1. Sec.
2550.412-1 also issued under 29 U.S.C.1112.

m 2. Amend § 2550.404a—3 by revising
paragraphs (d)(1)(ii), (d)(1)(iii)(C),
(d)(2)(i)(A), (d)(2)(iii), (d)(2)(iv), (d)(3),
(e)(1)(iv), (e)(1)(v), (e)(1)(vi) and the

appendix to read as follows:

§2550.404a—-3 Safe Harbor for
Distributions from Terminated Individual
Account Plans.

* * * * *

(d) * % %

(1) * % %

(ii) In the case of a distribution on
behalf of a designated beneficiary (as
defined by section 401(a)(9)(E) of the
Code) who is not the surviving spouse
of the deceased participant, to an
inherited individual retirement plan
(within the meaning of section
402(c)(11) of the Code) established to
receive the distribution on behalf of the
nonspouse beneficiary; or

(111) * k%

(C) An individual retirement plan
(described in paragraph (d)(1)(i) or
(d)(1)(ii) of this section) offered by a
financial institution other than the

qualified termination administrator to
the public at the time of the
distribution.

(2) * % %

(11) * Kk K

(A) Seek to maintain, over the term of
the investment, the dollar value that is
equal to the amount invested in the
product by the individual retirement
plan (described in paragraph (d)(1)(i) or
(d)(1)(ii) of this section), and
* * * * *

(iii) All fees and expenses attendant to
the transferee plan (described in
paragraph (d)(1)(i) or (d)(1)(ii) of this
section) or account (described in
paragraph (d)(1)(iii)(A) of this section),
including investments of such plan,
(e.g., establishment charges,
maintenance fees, investment expenses,
termination costs and surrender
charges), shall not exceed the fees and
expenses charged by the provider of the
plan or account for comparable plans or
accounts established for reasons other
than the receipt of a distribution under
this section; and

(iv) The participant or beneficiary on
whose behalf the fiduciary makes a
distribution shall have the right to
enforce the terms of the contractual
agreement establishing the plan
(described in paragraph (d)(1)(i) or
(d)(1)(ii) of this section) or account
(described in paragraph (d)(1)(iii)(A) of
this section), with regard to his or her
transferred account balance, against the
plan or account provider.

(3) Both the fiduciary’s selection of a
transferee plan (described in paragraph
(d)(1)(1) or (d)(1)(ii) of this section) or

account (described in paragraph
(d)(1)(iii)(A) of this section) and the
investment of funds would not result in
a prohibited transaction under section
406 of the Act, unless such actions are
exempted from the prohibited
transaction provisions by a prohibited
transaction exemption issued pursuant
to section 408(a) of the Act.

(e)***
(1)***

(iv) A statement explaining that, ifa
participant or beneficiary fails to make
an election within 30 days from receipt
of the notice, the plan will distribute the
account balance of the participant or
beneficiary to an individual retirement
plan (i.e., individual retirement account
or annuity described in paragraph
(d)(1)(1) or (d)(1)(ii) of this section) and
the account balance will be invested in
an investment product designed to
preserve principal and provide a
reasonable rate of return and liquidity;

(v) A statement explaining what fees,
if any, will be paid from the participant
or beneficiary’s individual retirement
plan (described in paragraph (d)(1)(i) or
(d)(1)(ii) of this section), if such
information is known at the time of the
furnishing of this notice;

(vi) The name, address and phone
number of the individual retirement
plan (described in paragraph (d)(1)(i) or
(d)(1)(ii) of this section) provider, if
such information is known at the time
of the furnishing of this notice; and

BILLING CODE 4510-29-P
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APPENDIX TO § 2550.404a-3

NOTICE OF PLAN TERMINATION
[Date of notice)

[Name and last known address of plan participant or beneficiary)
Re: [Name of plan]
Dear [Name of plan participant or beneficiary]:

This notice is to inform you that [name of the plan] (the Plan) has been terminated and
we are in the process of winding it up.

We have determined that you have an interest in the Plan, either as a plan participant or
beneficiary. Your account balance in the Plan on [date] is/was [account balance]. We
will be distributing this money as permitted under the terms of the Plan and federal
regulations. {If applicable, insert the following sentence: The actual amount of your
distribution may be more or less than the amount stated in this notice depending on
investment gains or losses and the administrative cost of terminating your plan and
distributing your benefits. }

Your distribution options under the Plan are {add a description of the Plan’s distribution
options}. It is very important that you elect one of these forms of distribution and inform
us of your election. The process for informing us of this election is {enter a description
of the Plan’s election process}.

If you do not make an election within 30 days from your receipt of this notice, your
account balance will be transferred directly to an individual retirement plan (inherited
individual retirement plan in the case of a nonspouse beneficiary). {If the name of the
provider of the individual retirement plan is known, include the following sentence: The
name of the provider of the individual retirement plan is [name, address and phone
number of the individual retirement plan provider].} Pursuant to federal law, your
money in the individual retirement plan would then be invested in an investment product
designed to preserve principal and provide a reasonable rate of return and liquidity. {If
fee information is known, include the following sentence: Should your money be
transferred into an individual retirement plan, [name of the financial institution] charges
the following fees for its services: {add a statement of fees, if any, that will be paid from
the participant or beneficiary’s individual retirement plan}.}

For more information about the termination, your account balance, or distribution
options, please contact [name, address, and telephone number of the plan administrator
or other appropriate contact person).

Sincerely,
[Name of plan administrator or appropriate designee]
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SUBCHAPTER G—ADMINISTRATION AND
ENFORCEMENT UNDER THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF
1974

PART 2578—RULES AND
REGULATIONS FOR ABANDONED
PLANS

m 3. The authority citation for part
2578.1 continues to read as follows:

Authority: 29 U.S.C. 1135; 1104(a);
1103(d)(1).

m 4. Amend § 2578.1 by revising
paragraphs (d)(2)(vi)(A)(5)(i1),
(d)(2)(vi)(A)(5) (i), (d)(2)(vi)(A)(6),
(d)(2)(vi)(A)(7), (d)(2)(vi)(A)(8) and
Appendix C to read as follows:

§2578.1 Termination of Abandoned
Individual Account Plans
* * * * *

(d) * % %

(2) * % %

(Vi) * % %

(A) * % %

(5) * % %

(ii) To an inherited individual
retirement plan described in
§ 2550.404a-3(d)(1)(ii) of this chapter
(in the case of a distribution on behalf
of a distributee other than a participant
or spouse),

(iii) In any case where the amount to
be distributed meets the conditions in
§ 2550.404a-3 (d)(1)(iii), to an interest-
bearing federally insured bank account,
the unclaimed property fund of the
State of the last known address of the
participant or beneficiary, or an
individual retirement plan (described in
§ 2550.404a—-3(d)(1)(i) or (d)(1)(ii) of this
chapter) or
* * * * *

(6) In the case of a distribution to an
individual retirement plan (described in
§2550.404a—-3(d)(1)(i) or (d)(1)(ii) of this
chapter) a statement explaining that the
account balance will be invested in an

investment product designed to
preserve principal and provide a
reasonable rate of return and liquidity;

(7) A statement of the fees, if any, that
will be paid from the participant or
beneficiary’s individual retirement plan
(described in § 2550.404a—3(d)(1)(i) or
(d)(1)(ii) of this chapter) or other
account (described in § 2550.404a—
3(d)(1)(iii)(A) of this chapter), if such
information is known at the time of the
furnishing of this notice;

(8) The name, address and phone
number of the provider of the individual
retirement plan (described in
§ 2550.404a-3(d)(1)() or (d)(1)(ii) of this
chapter), qualified survivor annuity, or
other account (described in
§ 2550.404a-3(d)(1)(iii)(A) of this
chapter), if such information is known
at the time of the furnishing of this
notice; and
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APPENDIX C TO § 2578.1

NOTICE OF PLAN TERMINATION
[Date of notice]

[Name and last known address of plan participant or beneficiary]
Re: [Name of plan]
Dear [Name of plan participant or beneficiary]:

We are writing to inform you that the [name of plan] (Plan) has been terminated pursuant
to regulations issued by the U.S. Department of Labor. The Plan was terminated because
it was abandoned by [name of the plan sponsor].

We have determined that you have an interest in the Plan, either as a plan participant or
beneficiary. Your account balance on [date] is/was [account balance]. We will be
distributing this money as permitted under the terms of the Plan and federal regulations.
The actual amount of your distribution may be more or less than the amount stated in this
letter depending on investment gains or losses and the administrative cost of terminating
the Plan and distributing your benefits.

Your distribution options under the Plan are {add a description of the Plan’s distribution
options}. It is very important that you elect one of these forms of distribution and inform
us of your election. The process for informing us of this election is {enter a description
of the election process established by the qualified termination administrator}.

{Select the next paragraph from options I through 3, as appropriate.}

{Option 1: If this notice is for a participant or beneficiary, complete and include the
following paragraph provided the account balance does not meet the conditions of
$2550.404a-3(d)(1)(iii).}

If you do not make an election within 30 days from your receipt of this notice, your
account balance will be transferred directly to an individual retirement plan (inherited
individual retirement plan in the case of a nonspouse beneficiary) maintained by {insert
the name, address, and phone number of the provider if known, other wise insert the
following language [a bank or insurance company or other similar financial institution]}.
Pursuant to federal law, your money in the individual retirement plan would then be
invested in an investment product designed to preserve principal and provide a reasonable
rate of return and liquidity. {If fee information is known, include the following sentence:
Should your money be transferred into an individual retirement plan, [name of the
financial institution] charges the following fees for its services: {add a statement of fees,
if any, that will be paid from the participant or beneficiary’s individual retirement

plan}.}
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{Option 2: If this notice is for a participant or beneficiary whose account balance meets
the conditions of §2550.404a-3(d)(1)(iii), complete and include the following

paragraph.}

If you do not make an election within 30 days from your receipt of this notice, and your
account balance is $1,000 or less, federal law permits us to transfer your balance to an
interest-bearing federally insured bank account, to the unclaimed property fund of the
State of your last known address, or to an individual retirement plan (inherited individual
retirement plan in the case of a nonspouse beneficiary). Pursuant to federal law, your
money, if transferred to an individual retirement plan would then be invested in an
investment product designed to preserve principal and provide a reasonable rate of return
and liquidity. {If known, include the name, address, and telephone number of the
financial institution or State fund into which the individual’s account balance will be
transferred or deposited. If the individual’s account balance is to be transferred to a
financial institution and fee information is known, include the following sentence: Should
your money be transferred into a plan or account, [name of the financial institution)
charges the following fees for its services: {add a statement of fees, if any, that will be
paid from the individual’s account}.}

{Option 3: If this notice is for a participant or participant’s spouse whose distribution is
subject to the survivor annuity requirements in sections 401(a)(11) and 417 of the
Internal Revenue Code (or section 205 of ERISA), complete and include the following

paragraph.}

If you do not make an election within 30 days from your receipt of this notice, your
account balance will be distributed in the form of a qualified joint and survivor annuity or
qualified preretirement annuity as required by the Internal Revenue Code. {If the name
of the annuity provider is known, include the following sentence: The name of the annuity
provider is [name, address and phone number of the provider].}

For more information about the termination, your account balance, or distribution
options, please contact [name, address, and telephone number of the qualified
termination administrator and, if different, the name, address, and telephone number of
the appropriate contact person].

Sincerely,

[Name of qualified termination administrator or appropriate designee]

Signed at Washington, DC, this 29th day of
September 2008.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E8—23424 Filed 10-6—08; 8:45 am]
BILLING CODE 4510-29-C

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 203 and 260
[Docket ID: MMS—-2007-OMM-0074]
RIN 1010-AD29

Royalty Relief for Deepwater Outer
Continental Shelf Oil and Gas
Leases—Conforming Regulations to
Court Decision

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule amends 30 CFR
parts 203 and 260 to conform the
regulations to the decision of the United
States Court of Appeals for the Fifth
Circuit in Santa Fe Snyder Corp., et al.
v. Norton. That decision found that
certain provisions of the MMS
regulations interpreting section 304 of
the Deep Water Royalty Relief Act are
contrary to the requirements of the
statute. MMS will determine lessees’
royalty under leases subject to Deep
Water Royalty Relief Act section 304, for
both past and future periods, in a
manner consistent with the Fifth
Circuit’s decision in the Santa Fe
Snyder case and this rule.
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DATES: Effective Date: This rule is
effective November 6, 2008
FOR FURTHER INFORMATION CONTACT:
Marshall Rose, Chief, Economics
Division, at (703) 787—1536.
SUPPLEMENTARY INFORMATION: The MMS
published a proposed rule (PR) in the
Federal Register on December 21, 2007
(72 FR 72652), to inform the public of
our intent to revise 30 CFR part 203,
which pertains to royalty relief and 30
CFR part 260, which pertains to Outer
Continental Shelf (OCS) leasing, in a
manner consistent with the Santa Fe
Snyder ruling. The PR invited
comments, recommendations, and
specific remarks on our regulatory
changes consistent with the Santa Fe
Snyder decision. The regulatory changes
in this final rule are exactly the same as
those published in the PR with three
clarifying exceptions. In § 203.71(a)(3)
we add the expression of “newly
constituted” field to distinguish
between the field which was the subject
of the original application and the new
field which becomes the subject of the
revised application. In § 203.71(a)(5) we
label as field A the field to which the
well was originally assigned and from
which it is removed by re-assigning the
well to a second field, which we label
as field B. That step avoids an ambiguity
in the old wording. Also, we re-word
the new language in the last cell of the
table to distinguish between the kind of
lease referred to in § 260.114 and the
kind of lease referred to in § 260.124. In
§260.114 we add language that each
Final Notice of Sale Package, which
contains the official information on a
lease’s water depth category, is
announced in the Federal Register.
Furthermore, in the Regulatory
Planning and Review (Executive Order
12866) section, we have properly
determined this final rule to be
“significant” as determined by the
Office of Management and Budget and
subject to review under Executive Order
12866.

Background

On November 28, 1995, President
Clinton signed Public Law 104-58,
which included the Deep Water Royalty
Relief Act (Act). The Act was designed
to encourage development of new
supplies of energy. It included
incentives to promote investment in a
particularly high-cost, high-risk area,
the deep waters of the Gulf of Mexico.
These deep Gulf of Mexico waters were
viewed as having potential for large oil
and gas discoveries, but technological
advances and multi-billion dollar
investments would be needed to realize
that potential. Since the enactment of

the incentive, the deep waters of the
Gulf of Mexico have become one of the
most important sources of domestic oil
and gas production.

The Secretary of the Interior was
required to suspend royalties for certain
volumes of production on new leases in
more than 200 meters of water in the
central and western Gulf of Mexico
issued in the first 5 years following
enactment of the Act. These royalty
suspension volumes (RSVs) (i.e.,
specified volumes of royalty-free
production) ranged from 17.5 million to
87.5 million barrels of oil equivalent
(BOE), depending on water depth. The
royalty suspension incentive was
intended to provide companies that
undertook these investments specific
volumes of royalty-free production to
help recover a portion of their capital
costs before starting to pay royalties.
Once the specified volume has been
produced, royalties become due on all
additional production. This was not a
matter of agency discretion.

We published an advance notice of
proposed rulemaking (ANPR) in the
Federal Register on February 23, 1996
(61 FR 6958), to inform the public of our
intent to develop comprehensive
regulations implementing the Act. The
ANPR sought comments and
recommendations to assist us in that
process. We continued to collect
comments and conducted a public
meeting in New Orleans on March 12
and 13, 1996, about the matters the
ANPR addressed. We published an
interim rule on March 25, 1996
(effective 30 days later). We invited
comments on the interim rule and stated
that we would consider them as part of
our review of responses to the ANPR
mentioned above. We further stated that
based on comments received and
experience gained, we may include
changes to the matters the interim rule
addresses in a comprehensive
rulemaking implementing the Act.

Section 304 of the Act specifies RSVs
for offshore oil and gas leases in 3
defined water depth ranges deeper than
200 meters of water issued in lease sales
held in the first 5 years after the Act’s
enactment on November 28, 1995. We
stated in our March 25, 1996, interim
rule entitled Deepwater Royalty Relief
for New Leases that “[s]ection 304 of the
Act does not provide specific guidance
on how to apply the royalty suspension
volumes to leases issued during sales
after November 28, 1995” and that
“[tlhe primary question is how to apply
the minimum royalty suspension
volumes laid out in the statute” (61 FR
12023). We published a final rule
implementing section 304 of the Act in
the Federal Register, with no

substantive change in the regulatory
language, on January 16, 1998 (63 FR
2626), that became effective on February
17, 1998.

On October 4, 2004, the U.S. Court of
Appeals for the Fifth Circuit in Santa Fe
Snyder Corp., et al. v. Norton, 385 F.3d
884, agreed with the conclusion of the
U.S. District Court for the Western
District of Louisiana that the regulations
implementing royalty relief under
section 304 are inconsistent with the
statute. The regulations provided that
leases issued under section 304 that are
assigned to a field with a current lease
that produced before November 28,
1995, are not eligible for royalty relief.
The regulations further provided that
where there is more than one section
304 lease in a field, leases share in the
statutory RSV. These requirements were
promulgated in the interim rule
effective April 24, 1996 (61 FR 12022).

The effect of the court’s ruling in
Santa Fe Snyder was that: (1) The MMS
could not condition royalty relief under
section 304 on the lease being part of a
field that was not producing before
November 28, 1995; and (2) the RSVs
prescribed in section 304 apply to each
lease, not jointly to all leases in a
particular field. An Information to
Lessees (ITL) dated August 8, 2005,
alerted affected lessees that we would
abide by the decision and revise the
regulations to conform to this decision,
resulting in the proposed and now final
rule.

Comments on the Proposed Rule

We received six comment letters on
the PR. Two of the commenters were
from industry trade associations
(National Ocean Industries Association
(NOIA) and American Petroleum
Institute (API)). We also received
comments from one operator and three
individuals from the general public.
Two of the individual comment letters
were not germane to the PR and were
not considered.

All comments received are available
for review at http://
www.regulations.gov. To view
comments on this PR, under the tab
“More Search Options,” click
“Advanced Docket Search”, then select
“Minerals Management Service” from
the agency drop-down menu, then click
“submit.” In the Docket ID column,
“select MMS—-2007-OMM-0074" to
view comments and supporting
materials for this rulemaking.
Information on using Regulations.gov
and viewing the docket after the close
of the comment period is available
through the site’s “user tips” link.

All four commenters submitting
germane comments on the PR were
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supportive of amending the regulations
at 30 CFR parts 203 and 260 to conform
to the Santa Fe Snyder Corp., et al. v.
Norton decision. The respondents were
appreciative of the regulatory change
that would bring clarity and avoid
confusion to readers of the regulations.
No suggestions or proposals were
received to change or clarify our
proposed regulatory changes to
implement the court’s decision and its
interpretation of section 304 of the
DWRRA.

Summary of Changes to Proposed Rule

The regulatory changes in this final
rule are exactly the same as those
published in the PR with three
clarifying exceptions. In § 203.71(a)(3),
we add the expression of “newly
constituted” field to distinguish
between the field which was the subject
of the original application and the new
field which becomes the subject of the
revised application. In § 203.71(a)(5), we
label as field A the field to which the
well was originally assigned and from
which it is removed by re-assigning the
well to a second field, which we label
as field B. That step avoids an ambiguity
in the old wording. Also, we re-word
the new language in the last cell of the
table to distinguish between the kind of
lease referred to in § 260.114 and the
kind of lease referred to in § 260.124. In
§260.114, we add language that each
Final Notice of Sale Package, which
contains the official information on a
lease’s water depth category, is
announced in the Federal Register.

Regulatory Change

This final rule will revise 30 CFR part
203, which pertains to royalty relief;
and 30 CFR part 260, which pertains to
OCS leasing, to treat leases issued under
section 304 (referred to in our
regulations as “eligible leases”) in a
manner consistent with the Santa Fe
Snyder ruling. The revisions conform
our regulations to the court ruling and
are non-discretionary.

Changes in 30 CFR part 203 delete
references to “eligible leases” in
§203.69 and change the sharing rule in
§203.71 for purposes of consistency. It
removes the eligible leases from the
section that discusses how to allocate
RSVs on a field. These changes mean
that regardless of the outcome of an
application for royalty relief for leases
issued either before or after the 5-year
period covered by section 304, which
may affect the field to which they are
assigned, both eligible leases and leases
issued in sales held after November 25,
2000 (referred to in the regulation as
“Royalty Suspension” (RS) leases),
receive the full RSVs stated in the lease

instrument. Further, as with a RS lease,
production from an eligible lease counts
against any RSVs available to pre-Act
leases on a field to which the eligible
lease or RS lease has been assigned.
However, unlike RS leases, lessees of
eligible leases may not initiate an
application seeking, or requesting a
share in, an additional RSV granted to
an RS lease. This is because there would
now be more than enough financial
incentive for any single lease.

The revisions to the regulations in
part 260 modify § 260.3 relating to
MMS’s authority to collect information
and remove references in § 260.113(a) to
prior production on the field to which
a lease is assigned. Deletions in
§260.114 remove paragraphs on
procedures for notification,
determination of RSVs, and having more
than one RSV on a lease because they
are no longer required. Section
260.114(b) is also revised to change the
reference from “fields” to “each eligible
lease.”” Section 260.124 is revised to
remove a reference to eligible leases
establishing an RSV for a field, which is
not valid under section 304 of the Act,
as interpreted in Santa Fe Snyder. Thus,
royalty-free production from an RS lease
only counts against the RSV of a field
if that volume was established as a
result of an approved application for
royalty relief for a pre-Act lease under
part 203. Finally, all of § 260.117 is
eliminated, because provisions for
allocation of RSVs among multiple
leases on a field are no longer needed.

Retroactive Effect

As explained above, the need for this
rule arises from the Fifth Circuit’s
decision. The effect of the Fifth Circuit’s
decision was to declare void the
regulatory provisions that the court
found to be inconsistent with section
304. Because section 304 had not
changed, the necessary implication is
that the relevant regulations were
unlawful from their inception. The Fifth
Circuit’s decision created a regulatory
void between the date on which the
interim rule became effective (April 24,
1996) and the present. The Fifth Circuit
plainly would apply its interpretation of
section 304 for all time periods, not just
the period after the decision. This rule
does nothing more than conform the
regulations to the Fifth Circuit’s
decision, and reflects the legal
interpretation of section 304 that the
Fifth Circuit would apply. We thus
replace the rule that the court struck
down with this rule for the time period
that the invalidated provisions covered,
so as to avoid having a gap and
consequent ambiguity in the rule
between April 24, 1996, and the date of

this rule. See Citizens to Save Spencer
County v. EPA 600 F.2d 844, 879-880
(DC Cir. 1979), or Beverly Hospital v.
Bowen 872 F.2d 483, 485—486 (DC Cir.
1989). Therefore, this rule is effective
immediately upon being published with
retroactive effect to April 24, 1996.

Procedural Matters

Regulatory Planning and Review
(Executive Order (E.O.) 12866)

This final rule is a significant rule as
determined by the Office of
Management and Budget (OMB) and is
subject to review under E.O. 12866.

(1) This final rule conform the
regulations to the Fifth Circuit’s
decision. It will have an annual effect
on the economy of $100 million or
more. The following are the same
aggregate fiscal estimates presented in
the December 21, 2007 (72 FR 72652),
PR.

The Fifth Circuit’s decision means
that production on more section 304
leases will be subject to royalty relief
than under the previous regulations,
resulting in larger fiscal costs to the
Federal Government. The magnitudes of
these fiscal losses (on past and future
royalty collections) will vary
significantly depending upon whether
the Federal Government ultimately
prevails (low case) or does not prevail
(high case) in litigation over the MMS
authority to condition royalty relief on
price thresholds (see Kerr McGee Oil
and Gas Corp. v. Allred, Docket No. 2:06
CV 0439). In the low case, only
deepwater leases issued in 1998 and
1999 likely would be affected, because
those leases were not issued with price
thresholds; and for the other DWRRA
leases, market prices most likely will
exceed threshold levels, thereby
eliminating future royalty relief on these
other deepwater leases. In the high case,
all deepwater leases issued throughout
the 1996 to 2000 period would be
affected, because deepwater leases
issued in 1996, 1997, and 2000 then
would be treated similar to deepwater
leases issued in 1998 and 1999 with
respect to price thresholds.

There are two basic categories of
section 304 leases affected by the Fifth
Circuit Court’s decision. For section 304
leases placed on fields by MMS that
consist of one or more leases which
produced prior to the DWRRA, we
projected that from 2000 through 2024,
production of oil and gas could range
from 4 million BOE in the low case to
27 million BOE in the high case. The
total royalty losses using OMB
economic assumptions for the 2009
Budget (oil and gas prices) during this
25-year period are estimated to range
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from $16 million in the low case to
almost $205 million in the high case
(expressed in current-year dollars).
Applying discount rates of 3 and 7
percent to the potential cash flows, the
present value range of fiscal losses
becomes $17 to $192 million at 3
percent and $20 to $189 million at 7
percent (the lower bound figures
increase slightly as the discount rate
rises because all of the losses in this
case, associated with leases issued in
1998 and 1999, represent historical
royalties that must be paid back, with
interest, to the lessees). Essentially all
production and royalties from this
category of section 304 leases, up to the
prescribed royalty suspension volumes
for each lease, contribute to the fiscal
cost to the Federal Government. This is
because, in previous DWRRA
regulations, such section 304 leases that
were placed on fields that produced
prior to the DWRRA were not
considered eligible for royalty relief.

The Fifth Circuit Court’s ruling also
means that the suspension volumes
cited in the DWRRA must apply to each
lease, not shared by all leases on a
geologic field, as MMS interpreted the
Act. Thus, the added production from a
field that could be eligible for royalty
relief consists of production from all the
Section 304 leases on the field (up to
one RSV per lease) that is in excess of
the single RSV (cited in the Act for the
applicable water depth) for the entire
field as interpreted by MMS in the prior
DWRRA regulations. In fact, the vast
majority of the royalty losses from
section 304 leases will occur as a result
of this aspect of the court’s ruling. We
estimate the additional production that
will be subject to royalty relief from this
“lease-based” court interpretation will
be about 400 million BOE in the 20-year
period from 2007 through 2026 in the
low case (covering only DWRRA leases
issued in 1998 and 1999), and
approximately 1.3 billion BOE in the 28-
year period from 2007 through 2034 in
the high case (covering all DWRRA
leases). The royalty costs using OMB
economic assumptions for the 2009
Budget (oil and gas prices) associated
with these production levels during the
time periods of production are
estimated to be $3 billion in the low
case and $10 billion in the high case
(expressed in current-year dollars).
Discounting these cash flows yields
ranges of present value royalty losses of
$2.5 to $7.5 billion at 3 percent, and
$1.9 to $5.2 billion at 7 percent.

It is important to recognize that the
prior DWRRA regulations granted relief
in the amount of one RSV per geologic
field to all fields containing at least one
section 304 lease as long as that field

had not produced prior to the DWRRA.
The Fifth Circuit Court’s ruling on this
category of Section 304 leases has
changed the relief to apply to each
section 304 lease regardless of which
other leases are on the field. The
differences in royalty free production
and royalty relief dollars from the
Court’s “lease” interpretation and the
MMS ““field” interpretation represent
measures of the cost to the Federal
Government for this category of section
304 leases associated with this
regulation.

In estimating these measures, one
needs to recognize that a loss to the
Federal Government occurs only on
fields containing multiple Section 304
leases on which their total combined
production exceeds a single RSV for the
field. For such section 304 leases, the
dollar cost loss measure is represented
by royalty value from each section 304
lease (up to one RSV per lease) on a
field less the royalty value of the one
RSV of relief that the field would have
gotten under the previous DWRRA
regulation. It follows that no Federal
Government cost is incurred in terms of
royalty losses on fields containing only
a single section 304 lease or from fields
with multiple section 304 leases whose
combined reserves are less than a single
RSV.

Following the above logic, in our low
case scenario we estimate the
incremental royalty free production
from all 1998-1999 section 304 leases of
up to one RSV per lease beyond one
RSV per field to be 400 million BOE,
representing 49.3 percent of the total
production (limited to no more than one
RSV per lease) from all 1998-1999
section 304 leases. The royalty value of
this 400 million BOE increment is
estimated to be $3 billion, or 52.1
percent of the total royalty value from
all 1998-1999 section 304 leases
(limited to no more than one RSV per
lease).

In our high case estimate, we estimate
the incremental royalty free production
from all 1996-2000 section 304 leases of
up to one RSV per lease beyond one
RSV per field to be 1.3 billion BOE,
representing 54 percent of the total
production (limited to no more than one
RSV per lease) from all section 304
leases. The royalty value of this 1.3
billion BOE increment is estimated to be
$10 billion, or 56.7 percent of the total
royalty value from all section 304 leases
(limited to no more than one RSV per
lease).

Thus, almost all of the fiscal costs of
the Fifth Circuit Court’s ruling in Santa
Fe Snyder can be attributed to the
changes to the designated amounts of
royalty relief from geologic fields to

individual leases. The total royalty costs
of the court’s ruling, spanning the 35-
year period from 2000 through 2034 for
both categories of section 304 leases, are
estimated to be between $3.1 and $10.3
billion (expressed in current-year
dollars). These are the same figures that
we estimated in the PR.

(2) This final rule will not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency because
royalty relief is confined to leasing in
Federal offshore waters that lie outside
the coastal jurisdiction of state and
other local agencies. Careful review of
the lease sale notices, along with
stringent leasing policies now in force,
ensure that the Federal OCS leasing
program, of which royalty relief is only
a component, does not conflict with the
work of other Federal agencies.

(3) This final rule will not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) T%is final rule will not raise novel
legal or policy issues.

Regulatory Flexibility Act

The Department of the Interior
certifies that this final rule will not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

This final rule conforms the
regulations to the Fifth Circuit’s
decision, and reflects the legal
interpretation of section 304 that the
Fifth Circuit would apply. We are
modifying or deleting relevant sections
of the regulations that the court struck
down so as to avoid having a gap and
consequent ambiguity in the regulations
between April 24, 1996, and the date of
this rule.

A Regulatory Flexibility Analysis is
not required because there are no legal
alternatives to the court’s decision that
deemed our current regulations to be
inconsistent with the statute, as cited in
the preamble, other than to publish this
rule. We have determined that this rule
will not have a significant economic
effect on a substantial number of small
entities. A Small Entity Compliance
Guide is not required.

This change affects lessees and
operators of deepwater leases in the
OCS. This includes about 40 different
companies. These companies are
generally classified under the North
American Industry Classification
System (NAICS) Code 211111, which
includes companies that extract crude
petroleum and natural gas. For this
NAICS code classification, a small
company is one with fewer than 500
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employees. Based on these criteria, only
10 of these companies are considered
small. This final rule, therefore, will not
affect a substantial number of small
entities.

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the actions of
MMS, call 1-888-734—3247. You may
comment to the Small Business
Administration without fear of
retaliation. Disciplinary action for
retaliation by an MMS employee may
include suspension or termination from
employment with the DOL.

Small Business Regulatory Enforcement
Fairness Act

This final rule is a major rule under
5 U.S.C. 804(2) of the Small Business
Regulatory Enforcement Fairness Act.
This final rule:

a. Will have an annual effect on the
economy of $100 million or more, based
on the analysis presented in the
previous section. Current MMS
estimates indicate the royalty costs of
the rule, occasioned by the court ruling,
will be from $3.1 billion to $10.3
billion, based on applicable production
amounts during the 35-year period from
2000 through 2034. This low case dollar
amount represents the added royalty
losses to the Federal Government only
on deepwater leases issued without
price thresholds, i.e., in 1998 and 1999.
The high case estimate represents
royalty collection losses on all DWRRA
leases, and assumes MMS cannot
condition royalty relief on market prices
for oil and gas. It is likely that virtually
all of the future production associated
with this forgone royalty cost would
have occurred even without the royalty
relief offered in the DWRRA. The
decisions to develop at least some of the
fields responsible for this production
occurred under incentive terms in effect
before the Santa Fe Snyder judgment.
Moreover, higher oil and gas market
prices alone likely would have provided
ample incentive for Gulf of Mexico
deepwater exploration and
development.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Will not have significant adverse
effects on competition, employment,

investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This final rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule will not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings Implication Assessment (E.O.
12630)

Under the criteria in E.O. 12630, this
final rule does not have significant
takings implications. The rule is not a
governmental action capable of
interference with constitutionally
protected property rights. A Takings
Implication Assessment is not required.

Federalism (E.O. 13132)

Under the criteria in E.O. 13132, this
final rule does not have sufficient
federalism implications to warrant the

preparation of a Federalism Assessment.

This rule will not substantially and
directly affect the relationship between
the Federal and State governments. To
the extent that State and local
governments have a role in OCS
activities, this rule will not affect that
role. A Federalism Assessment is not
required.

Civil Justice Reform (E.O. 12988)

This final rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes (E.O.
13175)

Under the criteria in E.O. 13175, we
have evaluated this final rule and
determined that it has no potential
effects on federally recognized Indian
tribes. There are no Indian or tribal
lands in the OCS.

Paperwork Reduction Act

The revisions do not contain any
information collection subject to the
Paperwork Reduction Act (PRA) and do
not require a submission to OMB for

review and approval under section
3507(d) of the PRA. The one remaining
requirement in Part 260 (§ 260.124(a)(1))
is exempt from the PRA under 5 CFR
1320.4(a)(2), (c).

An information letter was sent to all
lessees of deep water leases on August
8, 2005, and DOI informed the lessees
that it would apply the court’s decision.
It was neither necessary nor appropriate
for the Department to collect
information used only for purposes of
applying the regulatory provisions that
the court held invalid.

The rule also refers to but does not
change information collection
requirements for 30 CFR 203 that are
already approved under OMB Control
Number 1010-0071 (expiration 12/31/
09).

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. The
MMS has analyzed this rule under the
criteria of the National Environmental
Policy Act and 516 Departmental
Manual 15. This rule meets the criteria
set forth in 516 Departmental Manual 2
(Appendix 1.10) for a Departmental
“Categorical Exclusion” in that this rule
is “* * * of an administrative,
financial, legal, technical, or procedural
nature and whose e